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The Task of Making Utility 


Securities Sound Investments 


An opportunity—and a duty—that rests upon both 
the state commissions and upon the public utility 
corporations themselves. 


By SAMUEL CROWTHER 


HE public utility renders a very 
fe service of supply to the 
public. It has very few of the 
usual problems of industry or mer- 
chandising. This service is in the 
nature of a necessity—the degree of 
necessity varying with the standard 
of living. We do not know at the 
present time whether the volume of 
utility services will in the immediate 
future increase or decrease. The rosy 
charts showing continued and unin- 
terrupted progress belong to the dead 
past. 
We have every reason to believe 
that over the long future the volume 
of the services will increase, although 


most certainly not at the rapid rate 
of the last ten or twenty years. Even 
if the country had continued prosper- 
ous, the consumption curves would in- 
evitably have flattened. The future 
rate of progress will depend largely 
on the ability of the utilities to adjust 
their rather inflexible price structures 
to the general price level. 


Cae the nature of the 
various services rendered by the 
public utilities and how closely they 
approach the class of absolute necessi- 
ties, it would seem that in a world in 
which investments are all askew the 
securities of honestly capitalized and 
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competently managed public utility 
corporations should by their nature be 
in a class just below that of govern- 
ment bonds, be superior to most state 
and municipal obligations, and well 
above the very best railroad and in- 
dustrial securities. 

In theory, utility securities should be 
no better than railroad obligations, but 
railroad financing and management 
have on the whole been so short-sight- 
ed that their securities, which were 
once prime investments, have become 
distinctly second-class. A fair propor- 
tion of utilities securities are still in 
the first rank of investments, but the 
volume of worthless or nearly worth- 
less securities that have been forced 
out and the number of public scan- 
dals that has resulted have given to the 
general public the notion that all utili- 
ties securities are tainted. Therefore, 
the public market for public utility 
securities is in a very bad way. 

Of course, all public markets are in 
a bad way, but, no matter how hard 
the times, a curiously large fund is 
always seeking safe investment. The 
tremendous volume of idle money that 
nervously flits to the banks of what- 
ever country seems at the moment 
most secure and the amounts of our 
own currency that have gone into 
hoards give evidence of how much 
more money is about than we imagine. 
This money, when things get to a 
point where men can have a reason- 
able confidence in the future, will in 
part be turned back into business and 
in part be invested in whatever securi- 
ties then appear to be best. For some 
time to come, safety will be considered 
above yield. 

The securities of the utilities should 
be in the position where the investor 
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who wants safety rather than yield 
will turn to them. They are not in 
that position, and this is an extremely 
important matter for the utilities, be- 
cause the nature of their enterprises 
requires the use of large amounts of 
capital. A utility cannot, like a busi- 
ness, start in a basement and build up 
out of profits. It must come into 
being full grown. 

This is not to say that the utilities 
will in the future require annually 
the amounts of capital that have been 
used during the past decade, for much 
of those supposed capital requirements 
were not legitimate—that is, they 
were not required for construction but 
were used for trading in securities. By 
the very nature of its services, a util- 
ity cannot be a bonanza, and one of 
the difficulties of restoring the whole 
affair of utility finance to the conserv- 
ative investment field is the mass of 
worthless securities which were issued 
during the bonanza period by holding 
companies formed by speculators to 
use as chips in the stock-market game. 
Some of these securities are now in 
the hands of dealers who sell them 
in thousand-share lots as favors for 
dinner parties. That is hardly good 
advertising. 


HE utilities need capital at the 
moment, not so much for exten- 
sion or the completion of projects al- 
ready undertaken as for refunding 
previous issues as they fall due. The 
commercial banks are drying up at 


_such a rate that they do not promise 


to be of any great assistance in future 
financing. In point of fact, commer- 
cial banks never had any really legiti- 
mate excuse for mixing into utility 
finance, and the present indications 



















are that when the banking situation 
is straightened out the distinctions 
between commercial and investment 
banking will be rigidly observed. 
The present indications are that 
few of the utilities will get the capital 
they need for refunding, and it like- 
wise seems to be on the books that 
‘ utility rates in general will have to 
be brought down to the general price 
level. 

These two factors will force a very 
general writing down of capital struc- 
tures. Business in general has to 
write down its capital structure, and 
the utilities cannot expect to be an ex- 
ception. The writing down of capital 
will not bring the utilities into dis- 
repute if intelligently and honestly 
handled—for most of the debts of 
the country will have to be written 
down. The real point is whether the 
utilities will meet the issue squarely 
and take the opportunity to step into 
the first investment rank, or whether 
they will follow the example of the 
railroads during the twenty years fol- 
lowing the panic of 1873 and permit 
their reorganizations to fall into the 
hands of the banker-promoters and be 
made exceedingly profitable promo- 
tions at the expense of the security 
holder. Utility officials are apt in 
many cases, in the near future, to 

find themselves compelled to decide 
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whether they represent the investors 
in the bonds and stocks of their cor- 
porations or whether they represent 
the bankers and promoters who gave 
them their jobs. 

That question is also troubling the 
heads of the presidents of a large 
number of industrial corporations. It 
is the one question which no one dis- 
cusses in public and yet upon its right 
answering depends the future of our 
corporations. 


Y is almost unthinkable that the utili- 
ties will go the way of the rail- 
roads. From the financing of the 
railroads may be gained many lessons 
of peculiar moment in these days. It 
will be recalled that the first railroads 
were organized largely as local enter- 
prises, with some state aid here and 
there, because capital in this country 
was very scarce before the Civil War. 
No fortunes were made out of these 
railroads because every penny had to 
be watched. Local public utilities be- 
gan much the same way and they were 
purely operating enterprises. The 
boom period in railroads began after 
the Civil War when the public mind 
was caught by the projects to link the 
oceans, and the speculations in rail- 
road shares by Gould, Drew, et al. 
taught the public that the railroads 
could be made into gambling ma- 













e 
q “THE public will have to be the market for future utility 





issues, and with the complete loss of confidence in bankers 
the outlook is that distribution will be had only on the credit 
of the corporation behind the securities and not at all on the 
reputation of the issuing house. It will be some time before 
either the bankers or the utility heads realize the truth of 


the new position.” 
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chines. Then the railroad fortunes 
began to appear. Some of them 
were made out of building railroads 
through the device of the construction 
company organized on the principle 
that it was quite unethical to drop 
below the ratio of 3 to 1—that is, 
three dollars of profit to one dollar of 
work. All these promotions eventu- 
ally smashed. 

Next we went through the period 
of railroad consolidation, in which the 
soundness of the theory of unifying 
systems was made the excuse for some 
extraordinary financial achievements 
which preserved the old 3 to 1 ratio 
—that is, a railroad which the pro- 
moters of a merger could sell to them- 
selves acquired a value at least three 
times that of a railroad which simply 
had to be operated as a service. Most 
of these mergers smashed. By that 
time it had been learned that the 
bankruptcy of a railroad was not an 
unmixed evil, if one happened to be 
sitting in the right place. Reorganiz- 
ing the railroads, although under the 
most respectable auspices, developed 
into promoting fresh issues of securi- 
ties and new capital structures which, 
like the old, were super-laden with 
bonds because bonds were in style. 


HE utilities are very young, but 
already they have passed through 
some of the same phases that the rail- 
roads passed through. They are just 
emerging from the phase in which the 
‘utility as a property was of small con- 
sequence as compared with the utility 
as a thing which might generate bonds 
and stocks. The railroad reorganiza- 
tions preserved every essential defect 
in railroad finance and most particu- 
larly the rigidity of the capital struc- 


ture brought about by covering the 
cost of all fixed capital investments 
through the issue of mortgage bonds. 
The equipment trust extended this 
rigidity to the rolling stock, so that on 
most railroads the burden of fixed 
charges was such that only a large 
volume of business at high rates 
would allow the meeting of the debt 
service. There is no provision in the 
railroad structure for low rates, and 
the railroad managers have for years 
spent most of their time fighting for 
higher rates, lower wages, and lower 
taxes. Therefore, today we have rail- 
road rates which are out of line with 
the general price level. It is not im- 
probable that railroad business has 
really dropped off more than business 
in general, for high rates tend to pro- 
mote locality manufacturing. It will 
remain to be seen whether the rail- 
roads, even by lowering rates, will 
ever get back a sufficient volume of 
traffic to enable them to meet their 
fixed charges. The locality industries 
which have grown up are going to 
make a hard fight to save themselves 
from being displaced even if the rail- 
roads can get their charges in line 
with the general price level. 


XACTLY the same situation that 
once confronted the railroads 
now confronts the utilities. 

The utilities of today have a single 
advantage over the railroads of yester- 
day. A great deal of the capital with 
which the railroads played ducks and 
drakes came from overseas, and the 
American people as a whole did not 
have much occasion to lose faith in 
their more prominent bankers. Jay 
Cooke, for instance, blew up in such 
a magnificent, spectacular way and he 
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The Benefits—and the Dangers—of a Write-down of Capital 


¢ HE writing down of capital will not bring the utilities into 

disrepute if intelligently and honestly handled—for most of 
the debts of the country will have to be written down. The real point 
is whether the utilities will meet the issue squarely and take the oppor- 
tunity to step into the first investment rank, or whether they will 
follow the example of the railroads during the twenty years following 
the panic of 1873 and permit their reorganizations to fall into the 

hands af the banker-promoters.” 





had so signally helped the government 
in financing the Civil War that he 
stayed a hero in spite of everything. 
The ordinary run of people had very 
slight contact with the commercial 
bank and none at all with the invest- 
ment banker. The bankers in general 
dressed and acted their parts, kept 
some standards of ethics and a high 
degree of respectability. The old 
bankers, it is true, made pretty much 
the same sort of errors that they have 
been making in recent years, but only 
a few of the errors were disclosed 
and the ordinary man did not greatly 
bother about these errors because he 
had not lost any money by them. 
Today, however, bankers have 
been thoroughly discredited—the good 
going down with the bad. The Insull 
and the Kreuger debacles have been 
coupled in the minds of millions of 
people with the money they lost 


through their own foolishness in the 


stock market, and, since honest bonds 
and stocks have dropped almost as 
precipitously as the dishonest ones, 
bankers have for the first time in the 
history of the country become the 
butts of jokes in which they play the 
part of fools. Any man can recover 
in time from the effects of denuncia- 
tion, but few men can recover from 
ridicule. 

The commercial banks of the coun- 
try, when they get through with the 
reorganization that seems inevitable, 
will be commercial banks and not mar- 
kets for securities. It seems fairly 
certain that the bulk of their holdings 
will be in government bonds and com- 
mercial paper that can instantly be 
transferred to the Federal Reserve 
Banks in exchange for money. The 
public will have to be the market for 
future utility issues and with the com- 
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plete loss of confidence in bankers the 
outlook is that distribution will be had 
only on the credit of the corporation 
behind the securities and not at all on 
the reputation of the issuing house. 
It will be some time before either the 
bankers or the utility heads realize the 
truth of the new position. Nothing 
in this depression has been foreseen 
and nothing has been realized until it 
was over. 

The old easy flotation days are fin- 
ished. 


HE present capital structure of 

most of the utility corporations is 
too rigid for safety. If the general 
price level does not rise, utility rates 
will go down. If any great effort be 
made to hold the line and preserve the 
old rates, business will drop off. In 
either case, the charges on many of 
the mortgages and debentures will not 
be met even by the properties which 
have not been financed in wild-cat 
fashion. Many of the holding compa- 
nies with their complex capital struc- 
tures will be so far removed from 
earnings as to be in the nature of fi- 
nancial phantoms. The railroads, both 
in the beginning and in their reorgan- 
izations, loaded themselves down with 
fixed interest-bearing obligations. If 
the utilities are to have a different 
fate, the reliance in the future will 
have to be on preferred and common 
stocks, and, if mortgages cannot be 
gotten rid of, they will be safe alike 
for the company and the investor only 
if the service on them be absurdly far 
below the lowest earnings that can 
be conceived. If the capital struc- 
tures are to be safe, they will have 
to be flexible, and, as corporations 
are now set up, only through stocks 


can flexibility be adequately achieved. 

This, however, is only getting on to 
the main point. Mortgage bonds have 
been sold to the public because the 
public has been taught that the lien 
of a bond makes it a safer investment 
than a stock. That, of course, is not 
necessarily true, for a corporation 
without a heavy bonded indebtedness 
can go through several evil years and 
still survive and many of our best 
stocks have gone through long illness- 
es. But a heavily bonded corpora- 
tion that runs into a bad year or two 
cannot avoid a foreclosure and reor- 
ganization with a loss to everyone. 

The public can be taught that a pre- 
ferred stock issued by an honestly and 
capably managed corporation is, 
through the years, a better security 
than a bond. That teaching cannot 
be by bankers, for the public will not 
believe the bankers. That teaching 
cannot be brought about through any 
kind of advertising or any clever 
stunts. The teaching will come out 
of the records of corporations and 
their officers. Teaching by example 
is a slow process, and short cuts are 
of doubtful expediency. 


Fe instance, it has been proposed 
that a kind of czar be set up whose 
business it will be to see that a code 
of rigid management morality is ob- 


served by all utilities. The public is 
inclined to view with amusement those 
evangelical meetings where all the 
corporations present hit the sawdust 
trail and become sanctified in a single 
evening. Rules of conduct adopted 
by associations for the government of 
their members can be very useful in- 
deed, but a good deal depends on 
whether the members really believe in 
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the rules and try to follow them or 
whether the rules simply represent an 
attempt to shift responsibility. 

Take the matter of substitutions in 
the collateral behind an issue. This 
right has been frightfully abused. 
The remedy, however, is not to pro- 
hibit substitution, for that might re- 


sult in a situation where the whole se- 


curity would be endangered. The 
record of testamentary trusts shows 
that no man is wise enough to lay 
down unchangeable rules for the long 
future. The substitution clause is ab- 
solutely necessary but, like everything 
else, it can be used to kill as well as to 
cure. Since individual integrity will 
no longer be assumed, substitution 
clauses will not be accepted unless 
they are surrounded with suth condi- 
tions of publicity that the act of sub- 
stitution will be a public one and the 
responsibility for the change be made 
so direct that dishonest substitution 
will be a crime of an easily proved 
character. The burden of proving 
good faith should be on those who do 
the substituting. 

The public is wholly fed up on the 
representations after the fact that the 
substituting was technically made in 
good faith. In those cases of substi- 
tution that have come to my attention 
and in which the investors, as a result 
of the substituting, took heavy losses, 
there have been no unknown factors. 
In every case, the substitution was 
made in order to raise money on the 
collateral that had been deposited and 
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in the hope that the substituted col- 
lateral would turn out to have some 
value. It is not good faith to substi- 
tute collateral of unknown value for 
collateral of known value. Yet that 
has been the fact with every substitu- 
tion that turned out badly. 

It will not be enough to have the 
approval of a regulatory commission, 
for, as a rule, such approvals get down 
to a matching of wits, and a conscien- 
tious commission when in doubt will 
always withhold approval and thus 
prevent a substitution which is really 
required for the proper safeguarding 
of the investors. In most cases the 
substitution comes in the financial 
structure of a holding company which 
is not within the jurisdiction of any 
commission. 


HAT brings up the whole ques- 

tion of whether the honesty and 
the skill of utility finance and manage- 
ment are to be determined by the rules 
of commissions or by the integrity of 
the managers and directors. 

In the usual course of events, the 
managers and directors of a utility 
will be far more clever and resource- 
ful than the commissions will be. If 
a commissioner shows more than 
usual ability, he is bound to be taken 
over by some utility, just as any good 
mian in any department of government 
will be hired by a private corporation. 
This is not a sinister practice but, on 
the contrary, an inducement for cap- 
able young men to enter public life as 


where their approval of a security can be taken as an assur- 


q “Ir utility commissioners are jockeyed into a position 


ance that it will always be good, public confidence in utility 
finance will eventually be destroyed.” 
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a stepping stone to a higher place in 
private life. If things were other- 
wise, public service would be re- 
stricted to those without ambition. 
But even if all commissioners were 
clever beyond words and had at hand 
the engineering and accounting aids to 
know more about any utility than its 
managers, we should not have a state 
of facts warranting full dependence 
upon regulation but a condition in 
which, to avoid waste, public manage- 
ment should be substituted for private 
on the ground that it is more compe- 
tent. 

We might as well recognize that no 
man or body of men can be wise 
enough to say in advance how any in- 
vestment is going to turn out. One 
has only to run back over the predic- 
tions of bankers, high officials, and 
others in authority, as well as econo- 
mists, to know that prophecy is some- 
thing less than an exact science. 
Therefore, if utility commissioners 
are jockeyed into a position where 
their approval of a security can be 
taken as an assurance that it will al- 
ways be good, public confidence in 
utility finance will eventually be de- 
stroyed. 

The public never asks the impossi- 
ble. The public never rises in protest 
against things that go wrong. The 
public takes its medicine in manly 
fashion. The resentment is not 
against 


going wrong but 
against the pretence that something 
has gone wrong which, in fact, had 


things 


never been right. The truth never 
frightens the people, but the withhold- 
ing of the truth does—for then the 
field is free for rumors. This is a 
principle which it has never been pos- 
sible to get over to bankers, corporate 


heads, or publicity departments. It is 
quite unlikely that the banking crisis 
would have developed if the full situ- 
ation had been plainly told to the pub- 
lic from time to time. It is not enough 
to dispose of rumors—a rumor once 
in full stride can rarely be stopped. 
But if the facts are plainly set out, in- 
stead of being concealed in some ridic- 
ulously stilted communiqué, there will 
be no chance for rumors to start. 


Bee gives a lead to one method by 
which the utilities and the com- 
missions can fully coOperate toward 
the placing of utility securities in the 
front row of investments. 

We hear a great deal about the need 
for publicity of accounts and general 
corporate publicity. On the other 
hand, many utility managers say that 
the public does not care anything 
about publicity in accounting, and 
every stockbroker knows that the 
public seldom bothers about the facts 
on any corporation—which may be 
one of the reasons why stockbrokers 
are so gullible. Only the price of the 
stock matters. And as far as stock- 
holders are concerned, it is hard 
enough to get them to send in proxies, 
let alone read corporate statements. 
This would be indeed shocking, if it 
were not an open secret that even the 
directors seldom read them. 

It is true that corporate publicity 
is necessary and also it is true that the 
public does not read the reports. The 
easy answer is to say that, if the pub- 
lic does not read the reports, the ex- 
pense of printing them might as well 
be cut out. It is quite the same with 
the annual reports of the utility com- 
missions. These, as a rule, are read 
by the commissioners, the utility law- 
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utility securities as the adopting of frank, simplified pub- 


q “No single step will mean as much to the standing of sound 


licity. And that is a step that comes within the province of 


the state utility commissions. 


There is nothing wrong 


about the speculative utility security—provided it is not 


sold as conservative. 
goats of the next. 


The sheep of one year may be the 
If the layman can tell them apart, all 


utility financing will be bettered.” 


‘ 


yers, and the government ownership 
cranks. Really only the authors, the 
printing, and the paper trades are 
much interested in government re- 
ports. 

The fact is that the extensive cor- 
porate reports and the commission 
reports are not read because they are 
not worth reading. 

A 50-page corporate report could 
contain the statistical story of a mur- 
der and only those who put it in would 
ever know that it was there. A presi- 
dent’s report can be taken out, rewrit- 
ten as an interview, and published at 
large without anyone ever knowing 
that it is not new stuff. Many news- 
paper men have written such second- 
hand interviews and to their amaze- 
ment discovered them going all over 
the country as big news. A leading 
chain of newspapers a few years ago 
published a feature on corporate in- 
iquities. It ran in a leading position 
through several weeks but, while 
many wrote complimenting the re- 
search of the author, none wrote to 
say that the series was only a conden- 
sation of a number of public hearings 
and that the research of the author 
consisted of sitting down to the pub- 
lished testimony with a pair of shears 
and a pastepot. 

What we really need to effect real 
corporate publicity is not the educat- 


e 


ing of the public to read what is given 
them but the educating of the com- 
pilers of the reports so that they will 
contain the pertinent figures and no 
others. The reporting of figures is no 
job for an accountant. It may even 
be that the collecting of the figures is 
not a job for an accountant of the or- 
dinary classical type. The public 
service commissions commonly ask for 
reports of so full a character that al- 
most no one gets a perspective on the 
actual condition of the business. 
Every first-class utility manager 
learns by experience that he needs 
only a few vital figures to tell him ex- 
actly how the business is going, and 
he guides himself by those figures and 
not by the full reports. That is true 
of most men of large affairs. Henry 
Ford, for instance, each morning re- 
ceives a sheet about six inches square 
which tells him the full condition of 
his business. It tells him how many 
men are at work and the production, 
gross and per man, in key depart- 
ments. From these figures the condi- 
tion of the remainder of his business 
is clear tohim. The late John H. Pat- 
terson never bothered with more than 
two items. Each day he received, 
no matter where he was, the bank 
balance and the sales of the National 
Cash Register Company. He knew 
his business so well that those two 
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items gave him the whole picture. 


| is perfectly possible so to simpli- 
fy corporate statements that a very 
few figures will give the full corporate 
structure and a few other figures will 
tell directly and unequivocally wheth- 
er the corporation is going ahead or 
falling behind. It has become the 
fashion with corporations to involve 
their income in all sorts of write-offs 
—and, in case of need, write-ups—so 
that the statement does not clearly 
show what the corporation is actually 
doing. The modern bank statement, 
for example, is little more than a car- 
toon of the actual bank condition. 
The public is beginning to wonder why 
so many corporations fail at times 
when their statements give the impres- 
sion they are in prime condition. A 
“strong cash position” may mean that 
the corporation is really in good shape 
or it may mean that it is getting its 
trinkets gathered before passing out. 

The stock-market yardsticks are 
good enough in their way for deter- 
mining prices from the purely specu- 
lative standpoint. But that is not the 
important point. A utility that sells 
at so many times earnings is not nec- 
essarily high or low for the investor 
who is thinking of ultimate income. 
The actual earnings may be higher or 
lower than the figures indicate. The 
valuation of fixed assets may or may 
not mean anything at all, for no ap- 
praisal can determine whether too 
much or too little economy was used 


in the building. The earnings with 
all the circumstances attendant upon 
them determine the real value—and 
this real value will vary with times 
and conditions. And sound values 
heavily weighted with mortgages may 
not be values at all. 


HE task of presenting the exact 

condition of any utility at regular 
periods and in such form that anyone 
can understand the statement is one 
of considerable difficulty—but it is by 
no means an impossible task. For, to 
repeat, every utility man boils down 
the figures of his own company. It 
is only needed to boil down reports in 
general to a few essential figures. 
There will be a considerable difference 
of opinion as to what figures are es- 
sential, but if the desire be to show 
rather than to conceal facts, an agree- 
ment upon items will not be impos- 
sible and it is not too much to hope 
that something in the nature of a 
short standard form of reports will be 
adopted with the public in view. 


N° single step will mean as much 
to the standing of sound utility 
securities as the adopting of frank, 
simplified publicity. And that is a 
step that comes within the province of 
the‘ state utility commissions. There 
is nothing wrong about the speculative 
utility security—provided it is not 
sold as conservative. The sheep of 
one year may be the goats of the next. 
If the layman can tell them apart, all 
utility financing will be bettered. 





Why Municipal Plants Should Be Regulated by State Commissions 


For several months Howett Wricut has been making a nation-wide survey 
of the present haphazard methods of controlling the activities of city-owned 


water and power projects. 


In coming issues o 


f this magazine he will 


report his findings and propose constructive measures for codrdinating 
and standardizing this neglected field of regulation. 
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WHY THE STATE COMMISSIONS WANT TO 


Confine the Utilities 
to the State Courts 
What the pending Fohnson Bill 


means to commission regulation 


By CLYDE L. SEAVEY 
PRESIDENT, RAILROAD COMMISSION OF CALIFORNIA 


AvutHor’s Norte 


Gruen Bill 3243, seeking to amend § 24 of the Judicial Code, was intro- 
duced by Senator Hiram W. Johnson of California on January 25, 1932. 
The bill at that time was supported by the Committee on Legislation of 
the National Association of Railroad and Utilities Commissioners under 
instructions from a majority of the state regulatory commissions. In 
November, 1932, at the National Convention, the association passed reso- 
lutions unanimously endorsing the bill. On March 18 and 19, 1932, the 
Sub-committee of the Judiciary Committee of the United States Senate 
held hearings on the bill, at which time Judge John E. Benton, general 
solicitor for the National Association of Railroad and Utilities Commis- 
sioners, gave able and comprehensive testimony in support of the states’ 
claims for the necessity of this legislation. Later in the same session the 
bill was passed out of the Senate Judiciary Committee with a favorable 
recommendation. The bill withdraws the jurisdiction of Federal district 
courts over any order of a state board or commission in instances based 
upon diversity of citizenship and violation of the Constitution of the 
United States, where such order “(1) affects rates chargeable by a public 
utility, (2) does not interfere with interstate commerce, and (3) has been 
made after reasonable notice and hearing, and where a plain, speedy, and 
efficient remedy may be had at law or in equity in the courts of the state.” 

Section 2 of the act provides that existing suits in the district courts shall 

not be affected. (S. 3243 is now superseded by S. 752.) 


e 


HE Johnson Bill expresses the 
Tae and belief of the several 

states as to one action on the 
part of Congress necessary to permit 
and preserve adequate and dependable 
regulation of public utilities. 

Its virtues are broader than that, 
however, for it returns to the states 
their inherent right to have their reg- 
ulatory orders, laws, and statutes ju- 
dicially passed upon by their local 
courts. 

This is not a new proposal, nor is 


it antagonistic to the expressed policy 
of Congress. Efforts to deprive the 
Federal courts of their jurisdiction to 
set aside state legislation culminated 
in 1910 in the present enactment of § 
266 of the Judicial Code, which re- 
quires a 3-judge court and pro- 
vides that before final hearing in such 
court the action therein could be 
stayed by suits in the state court un- 
der certain conditions which have 
been recognized by students of the 
matter to be impracticable and un- 
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satisfactory. Very few states have 
attempted to comply with the statute 
and those that have so far, have failed 
to accomplish what was sought. The 
purpose of Congress, however, seems 
to be plain. It was the intention to 
give the states the right to have their 
laws interpreted by their own courts. 
It is the purpose of the Johnson Bill 
to put this policy into practical opera- 
tion, with necesssary safeguards. 


W. HY are the public utility com- 
missions of the states unani- 
mously back of this bill? 

The jurisdiction of the Federal 
courts and the procedure built up 
thereunder stand more as threats 
over state regulation than as neces- 
sary protection to property dedicated 
to the public use. Seldom will a ma- 


jor rate case before a state commis- 


sion be found where there is not overt 
intimidation by statements and refer- 
ences regarding what the courts will 
permit or disallow. Many times the 
state regulatory body is faced with 
the problem whether to make only a 
partial warranted reduction in rates 
to give some uncontested relief to the 
consumer or a reasonably adequate 
cut which may be held up in the courts 
for years without any relief to the 
consumer, The: California commis- 
sion was faced with that decision re- 
cently—and as a result has another 
case in the Federal court. It is par- 
ticularly trying in times like the pres- 
ent when all the relief possible should 
be given the distressed users of utility 
service. At this time, when normally 
reasonable returns stand out subject 
to public calumny, public utilities, for 
the public good, for their own public 
relations, and for their future security, 


should reduce to a minimum their 
common-stock dividends and volun- 
tarily reduce the return upon the value 
of their property below that which at 
other times would be considered rea- 
sonable. Be it said to their great cred- 
it, some of the utilities voluntarily or 
through acquiescence have been meet- 
ing the situation. This has been done 
and can be done without permanent 
injury to the property or the service. 
The independent operating companies 
are the ones which are taking steps to 
meet the urgencies of the situation. 
It is usually the utility controlled by 
holding companies, with their pyra- 
mided and watered financial struc- 
tures, that seeks the Federal court in 
an endeavor to appropriate the last 
drop of blood money obtainable with- 
out regard to its own future or the 
standing of utility service in general. 


HE procedure as followed in the 

Federal courts actually consti- 
tutes a usurpation of the rate-making 
power of the state. While the in- 
junctive proceeding is against the 
order of the state commission, the 
court does not pass solely upon the 
record and findings of the commis- 
sion. A part or all of the commission 
record may form a portion of the 
record before the court, but the en- 
tire proceeding is a new matter. In 
this new proceeding the court deter- 
mines all of the factors necessary to 
the fixation of rates. It, therefore, 
does not pass an independent judicial 
judgment as to whether the rates are 
confiscatory as fixed by the state com- 
mission, but instead passes judgment 
upon its own findings of fact which 
in effect it collects in the capacity of 
a rate-fixing body. It acts as a legis- 
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as such in the Federal court and apparently no presumption 


q “THE findings of state regulatory bodies have no standing 


is indulged that their conclusions are correct. 


No sufficient 


permanence or stability can be established through a body 
of state decisions under such circumstances.” 


lative body in the first instance, and 
- then acts judicially upon a record 
which was never before the state rate- 
making body. For these reasons, we 
say it usurps the rate-making power 
of the state. 


HIS usurpation of authority is in 
itself destructive of the essence 
of regulation. Only by the direct 
placing of responsibility do we get 
proper responsible action out of any 
official, public or private. Full re- 


sponsibility should, therefore, devolve 
upon the rate-making body for a 
proper judgment of the record before 


it when fixing rates. It should not 
be allowed to shift this duty upon the 
Federal court by ill-advised rate find- 
ings based perhaps upon popular de- 
mand. 

HE states are insistent that state 

regulation is as important as na- 
tional regulation and that they should 
be upon a parity in the eyes of the law. 
At present this does not obtain. 

With the national regulatory bod- 
ies, if a proper hearing has been given 
and their conclusions are based upon 
competent evidence, their findings of 
fact are accepted by the courts. This 
is not the case with the states. The 
findings of state regulatory bodies 
have no standing as such in the Fed- 
eral court and apparently no presump- 
tion is indulged that their conclusions 
are correct. No sufficient permanence 
or stability can be established through 


e 


a body of state decisions under such 
circumstances. 

Aside from railroads, the great 
bulk of utility service is of intrastate 
significance. With the predominating 
interests of consumers in local rates, 
state regulation should be put in as 
good a position to develop strength 
and effectiveness as national regula- 
tion. This has been denied it up to 
the present time by reason of the pro- 
visions of the judicial code and the 
interpretations of the law by the Su- 
preme Court. 


HE process by way of the lower 

Federal court is ill-adapted to 
the needs of regulation. Rate fixing 
is a current and immediate matter. 
Rate conditions are constantly in the 
flux. Proceedings in the Federal 
courts take two, five, and even ten 
years before a judgment is rendered. 
In this period of delay numerous ad- 
justments of rates may ordinarily be 
warranted. This practice is not only 
a travesty on equitable regulation but 
an outrage upon both the utility serv- 
ice and the consumer. 

Utilities may attack orders of the 
state commission with ease and almost 
certainty in the Federal jurisdiction. 
The lower Federal courts, under the 
rulings of the Supreme Court, are 
practically helpless to do other than 
at least grant temporary injunctions. 
It is easy for the utilities to raise a 
presumption of doubt by affidavits. 
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These affidavits are often weird and 
fanciful things when viewed in the 
light of the record made before the 
state body. It is impossible for the 
state to meet this barrage of utility 
averments. In the first place, there 
is seldom public money available to 
hire outside experts to meet those 
of the utility; in the second place, 
commissions could not afford to use 
such statements if they had the money 
to procure them. Such practice would 
soon destroy the effectiveness of a 
commission as a reasonable fact-find- 
ing body. The whole development 
of commission regulation is opposed 
to such practice. Commission en- 
gineers and experts are trained and 
instructed to place in the record only 
such data as they can reasonably and 
clearly substantiate. To do otherwise 
is to make regulation a farcical proc- 


ess. 


HE Johnson Bill would require 
the utilities to proceed through 
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the state courts. Here the determina- 
tion would be speedy. Here there 
would be knowledge of the processes 
of regulation, knowledge of the local 
conditions which have a large bearing 
upon the final conclusions, and knowl- 
edge of the practices and tendencies 
of the regulatory body itself. Here 
there would need to be no long drawn- 
out de novo proceeding before the 
court or a master. The record made 
by the commission and its decision 
would stand or fall upon their merits. 
A very few months would give an 
answer and if remedy need be applied 
it could be quickly accomplished. 
From the decision of the state court 
the utility could appeal to the United 
States Supreme Court and a decision 
there had in not an unreasonable time. 
Time is the essence of rate regulation. 

If we are to have equitable and ade- 
quate state regulation the Johnson 
Bill should be passed, thus removing 
the archaic provisions which are now 
in the judicial code. 


Previous articles on this subject, setting forth opposing points of view 


toward the Johnson Bill, appeared in the February 16, 193 


3, number, in 


which Senator Hiram Johnson wrote on “Why Utility Rate Cases Should 
Be Restricted to State Courts,” and in the March 2, 1933, number, in which 
Herbert Corey presented the objections to the bill in an article entitled 


“The Effort to Keep the Utilities Out of the Federal Courts.” 





The Status of a Utility’s Contribution 
to Local Charities 


66 nex utilities make contributions to local organizations, they 
are entering a field which should be closely watched. The 
line which separates legitimate and open attempts to influence the 
attitude of local organizations from illegitimate and covert methods 
is not clear and distinct. The temptation is great in certain instances 
to step over this line and to use memberships in the names of company 
employees and contributions from corporate funds either to prevent 
complaints being made or of lining up associations on the side of utili- 
ties when proceedings affecting the companies are pending. Indeed, 
instances have been known where utilities have suddenly increased 
their advertising in local newspapers when a rate case has been 


brought.” 


—M1o R. MALtTsie 


CHAIRMAN, PUBLIC SERVICE COMMISSION 


572 


OF NEW YORK 



















FORCEFUL FIGURES AMONG THE 


Utility Commissioners 
2 


Some of the outstanding leaders among the members 
of the state regulatory bodies, upon whose shoulders 
rest the responsibilities of establishing the present 
system of utility regulation upon an efficient basis as 
an essential step in the climb back to prosperity. 


This is the sccond of a series of supplements to Pusiic UTILITIES 

FORTNIGHTLY that portray state and Federal commissioners, utility 

executives, legislators, and economists who are playing important 
roles in our economic restoration. 





Fiom a photograph made especially for Pustic Utiritres FortNIGHTLY 


Commissioner Henry C. Attwill 
CHAIRMAN, DEPARTMENT OF PUBLIC UTILITIES OF MASSACHUSETTS 
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From a photograph made especially for Pustic Utitit1es FortNIGHTLY 


Commissioner Richard T. Higgins 


CHAIRMAN, PUBLIC UTILITIES COMMISSION OF CONNECTICUT 
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From a photograph made especially for Pusttc Utitities FortNiGHTLY 


Commissioner Worth Allen 
CHAIRMAN, PUBLIC UTILITIES COMMISSION OF COLORADO 
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From a photograph made especially for Pustic Urititres FortniGHtLy 


Commissioner Jesse W. Greenleaf 
CHAIRMAN, PUBLIC SERVICE COMMISSION OF KANSAS 
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From a photograph made especially for Pustic Uti.ities FortNiGHTLY. 


Commissioner Clyde L. Seavey 
PRESIDENT, RAILROAD COMMISSION OF CALIFORNIA 
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Form a photograph made especially for Pustic Utitities FortNnicHt ty. 


Commissioner Harvey H. Hannah 
CHAIRMAN, RAILROAD AND PUBLIC UTILITIES COMMISSION, TENNESSEE 
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Photo by Marceau 


Commissioner George R. Van Namee 
PUBLIC SERVICE COMMISSION OF NEW YORK 
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From a photograph made especially for Pustic Utitities FortNIGHTLY 


Commissioner James A. Perry 
CHAIRMAN, PUBLIC SERVICE COMMISSION, GEORGIA 
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From a photograph made especially for Pustic Utitities Fortn1Gutiy 


Commissioner David E. Lilienthal 
PUBLIC SERVICE COMMISSION OF WISCONSIN 
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From a photograph made especially for Pusitic Utitities FortN1iGHTLY 


Commissioner Albert J. Stearns 
CHAIRMAN, PUBLIC UTILITIES COMMISSION, MAINE 
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From a photograph made especially for Pustic Utirities FortNIGHTLY 


Commissioner I. Wade Coffman 
CHAIRMAN, PUBLIC SERVICE COMMISSION, WEST VIRGINIA 
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1 Oe alg gabe. 








From a photograph made especially for Pustic Uritities FortniGHtLy 


Commissioner Harold E. West 
CHAIRMAN, PUBLIC SERVICE COMMISSION OF MARYLAND 
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From a photograph made especially for Pustic Utitittes FortNIGHTLY 


Commissioner John J. Murphy 


30ARD OF RAILROAD COMMISSIONERS OF SOUTH DAKOTA 
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From a photograph made especially for Pustic UtiLities FortNIGHTLY 


Commissioner Mayland H. Morse 
CHAIRMAN, PUBLIC SERVICE COMMISSION OF NEW HAMPSHIRE 
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From a photograph made especially for Pustic Utititi1es FortNIGHTLY 


Commissioner Hugh White 


PRESIDENT, PUBLIC SERVICE COMMISSION, ALABAMA 
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Commissioner Joseph F. Autenrieth 
PRESIDENT, BOARD OF PUBLIC UTILITY COMMISSIONERS, NEW JERSEY 








THE “ORDEAL BY WATER” OF 


The Holding Company 


ParT I 


In view of the pending legislation which seeks to impose Federal regulation 
upon the utility holding company, the character and extent of this proposed 
regulation is a matter of vital concern to the state commissions no less 


than to both the holding and operating companies. 


In the following 


article the author (who for many years was chairman of the Public 
Service Commission of New York), analyzes the good and bad features of 
the holding company device; in the succeeding article he will set forth those 
features which should be preserved and outline a plan for preserving them. 


By WILLIAM A. PRENDERGAST 


tion racket in this country is 

one of the most outstanding 
monetary evils of modern times,” says 
Senator Dill of Washington. To this 
he adds: 


“Holding companies are entirely unneces- 

sary to carry on successful business. These 
companies were created for the sole pur- 
pose of making it impossible for individual 
states to regulate or for the Federal gov- 
ernment to supervise their operation. 
They should be prohibited by law or con- 
trol of their stock placed under the juris- 
diction of the Interstate Commerce Com- 
mission, and a stock issue permitted only 
where the stock is based upon investment 
or actual money value like the an- 
cient Cretan labyrinth, there is no visible 
beginning or end to the operations of the 
holding company.” 


¢¢’ \HE holding company promo- 


Merryle Stanley Rukeyser, the well- 
known writer on business and eco- 


nomic subjects, says on the other 


hand: 


“The holding company is not only an in- 
strument for facilitating interconnection 
(although some financially unaffiliated com- 
panies have tied in together) but it is also 
a means of ready diversification of invest- 
ment risks, a reservoir of capital for nurs- 
ing along new developments, and a device 
for pooling among a great many operating 
companies a staff of engineering, operating, 
and financial experts, which independent 
small companies could not readily afford 
to maintain.” 

Comparing the two statements 
above, which are representative of the 
countless equally conflicting opinions 
from similarly authoritative sources, 
one wonders if the two commentators 
are talking about the same thing! To 
one the utility holding company is, 
apparently, a beneficent necessity; to 
another it is a parasite. 

It must be frankly admitted that 
while able and constructive men have 
been advancing the development and 
service of the utilities, the utility field 
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has been, unfortunately, invaded by 
some exploiters who have found the 
expanding industry ideal ground for 
fat profits. These exploiters have 
worked largely through the medium 
of the holding company. Their op- 
erations have not only done injury to 
the public as investors and consumers 
of current but they have not enhanced 
the reputation of the utilities; further, 
they have cast doubts upon the entire 
holding company idea. 


HE depression has furnished 

and is still furnishing, an ordeal 
for the holding companies. One 
might well call it an “ordeal by fire,” 
but the phrase “ordeal by water” is 
the more apt term. The holding com- 
panies whose securities are sound are 
making as good a showing, so far as 
concerns their income and the market 
value of their stocks and bonds, as 
other sound corporations. But the 
holding companies whose securities 
are largely water are finding that the 
“ordeal by water” results in drown- 
ing. 

The sheep of the holding company 
flock are being separated from the 
goats—at a price, of course, to the 
investing public. Many men who 
thought they were investors and who 
proved to be speculators are being fi- 
nancially ruined in the process. The 
only possible benefit from this situa- 
tion lies in the lessons to be learned 
from it. Will the lessons be heeded? 
Will the necessary legislation and re- 
form in holding company practices re- 
sult from the present sad experience? 

The public is vitally interested in 
the solution of this holding company 
problem—the public as investor, the 
public as consumer. Its pocketbook 


is directly affected. The power in- 
dustry is vitally interested in the solu- 
tion. If the holding company ques- 
tion is not equitably settled, the whole 
utility industry will be injured. If the 
utilities propose to avoid public own- 
ership, they will assist sincerely in the 
solution of the problem of the hold- 
ing company. 


HOLDING company, in the general 

sense of the term, is a corpora- 

tion which holds securities of other 
corporations. 

Investment trusts and investment 
companies are holding companies un- 
der this definition. But the holding 
companies which constitute the acute 
issue of today (especially in the power 
industry) are corporations which con- 
trol other corporations through the 
holding of voting stock. It is this 
control and the use which is made of 
it that are furnishing most of the 
difficulties and problems connected 
with holding companies. . 

Holding companies themselves do 
not have direct ownership or engage 
in direct operation of physical prop- 
erties. Holding companies own secu- 
rities—mostly voting common stocks 
—of the corporations which own and © 
operate physical properties. 

But there are holding companies 
which own securities, not of operating 
companies, but of other holding com- 
panies. Or perhaps they own a mix- 
ture of both. And there are, further- 
more, holding companies which own 
securities of holding companies which 
own securities of lower holding com- 
panies—in an elaborate pyramid of 
ownership. One result of the pyra- 
miding which has received a good deal 
of notice is that a relatively small in- 
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vestment of real money can be em- 
ployed to control a vast amount of 
property. This is not necessarily an 
evil situation in itself but it can be an 
evil if not properly regulated and 
controlled. 


HY do men set up these struc- 

tures of superimposed corpora- 
tions? Why do they rear these com- 
plex structures, the existence and ac- 
tivities of which are causing most of 
the criticism of the power indtstry? 

Because they seek profit. Profit 
and power. But ambitious people as- 
pire beyond profit; they organize and 
operate vast business enterprises large- 
ly for the position of power which 
they attain thereby; for the satisfac- 
tion of achievement. And also, let us 
agree, in many, if not most instances, 
for the satisfaction of rendering a 
public service. 

If the men who have organized the 
holding companies and who have built 
up the holding company system, have 
acted primarily to make money, they 
are not to be condemned for that. The 
profit motive is the driving force of 
practically all business—outside of 
Soviet Russia, and there is probably a 
good deal of it there. The profit mo- 
tive has been responsible for the eco- 
nomic development of today; it is a 
legitimate stimulative to productive 
endeavor. But it must be guided and 


circumscribed more effectively than it 
has been in the past. 

If the desire for profit and for pow- 
er has been the motive causing indi- 
viduals to create and maintain the 
holding company system in the power 
industry, there is no doubt that that 
desire has been fulfilled. Large for- 
tunes have been made (and, be it ob- 
served, lost) and great business organ- 
izations have been built up through 
the employment of this device. Rea- 
sonable observers who deny the exist- 
ence of a “Power Trust,” must agree 
that the holding company systems 
dominate the power field, have domi- 
nated it for some years, and, in spite 
of some reverses, seem likely to domi- 
nate it for years to come. 


B uT what is the ratepaying public’s 
interest in these corporate struc- 
tures? If utility rates are based on 
the fair value of the property of oper- 
ating companies and if service is ade- 
quate, of what concern are holding 
companies to the consumer of utility 
services ? 

Why should the public care if hold- 
ing companies make large profits by 
pyramiding and in multiplying the 
earnings of common stocks? Does 
not the holding company take a multi- 
plied risk too? Why the outcries of 
politicians, newspapers, economists, 
and reformers? 


& 


performed a tremendous service in supplying to their sub- 


q “From a financial standpoint, the holding companies have 


sidiary operating companies vast funds for the necessary 
Through the holding 


company system, the financial resources of the whole nation 
have been drawn upon to supply the money for the expan- 


and desirable expansion of plant. 


sion of the power industry. 
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ERTAINLY a prima facie case can 
be made out for the holding com- 
panies. They have been in control of 
the power industry during the past 
decade or more, during which the de- 
velopment of the industry has been 
stupendous. During that period unin- 
terrupted and adequate utility service 
has become available almost every- 
where while rates have been generally 
reduced in all classes. This has all 
been brought about with the holding 
companies in charge. True, it might 
have been done under some other ar- 
rangement, but the fact is that it was 
done under the holding company ar- 
rangement. Holding company officers 
say that the so-called burden of proof 
is decidedly on the critics of the hold- 
ing companies. 

Through the acquisition of con- 
trolling interests in operating compa- 
nies, the holding companies have built 
up large, integrated power systems 
which produce and distribute electric 
energy much more efficiently than was 
done by the superseded isolated 
plants. The very size of the resulting 
systems and the greater efficiency 
have resulted in greatly improved serv- 
ice and in lower rates—for all classes 
of consumers. And they have made 
available unlimited amounts of energy 
for great industries. In both of these 
items the small power plant is lack- 
ing. 

Properties in the control of holding 
companies have been readier to ex- 
tend service into new territories, not 
immediately profitable, than have in- 
dependent companies. The independ- 
ent company feels that it must show 
a steady, every-year profit sufficient to 
pay interest and dividends on all class- 
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es of securities and provide for de- 
preciation reserve and surplus. The 
great holding company, having a wide 
diversification of investments, does 
not need immediate income from all 
of them and can look more to the fu- 
ture. It encourages its subsidiaries to 
extend services into territories—par- 
ticularly into suburbs, small towns, 
and rural areas—that offer prospects 
of profit in years to come. The great 
expansion of rural electrification dur- 
ing the past five years or so has been 
accomplished chiefly by subsidiaries of 
holding companies and according to 
the plans of the central offices of the 
holding companies. 

Holding companies have furnished 
to their subsidiaries better engineering 
and management services than inde- 
pendent plants could afford. They 
have caused properties under their 
control to be equipped with the newest 
and best types of machinery and to 
employ the newest and best technical 
methods much more quickly than has 
been true of independent plants. 

The physical interconnection of 
power systems over wide areas, in 
different communities and different 
states, with the consequent inter- 
change of power according to need, 
has resulted in greater stability of 
service and vast economies. Since 
peak loads in some localities occur at 
different times, interchange of power 
makes possible the installation and 
maintenance of a much smaller total 
generating capacity. Smaller reserve 
or emergency installations are also re- 
quired because of the interconnection 
of systems made possible by holding 
companies. Here is, indeed, a real 
economic saving. 
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State Commissions Do Not Favor Federal Encroachment 


ce ques public service commissions, keenly aware of the 

holding company problem and generally fearful of the 
encroachment of the Federal government on states’ rights, 
have not looked with favor on proposals of Federal regulation 


of holding companies. 


Rather, the commissions have sought 


legislation according greater power to themselves.” 





—— a financial standpoint, the 
holding companies have performed 
a tremendous service in supplying to 
their subsidiary operating companies 
vast funds for the necessary and de- 
sirable expansion of plant. Through 
the holding company system, the 
financial resources of the whole nation 
have been drawn upon to supply the 
money for the expansion of the power 
industry. 

This nation-wide distribution of 
securities, totaling billions of dollars, 
has to a degree accomplished and, if 
continued, will still further result in 
a comprehensive social ownership of 
the power industry within the so- 
called capitalistic system. This de- 
velopment will be due largely to the 
holding companies. To a certain ex- 
tent, the same situation obtains in 
other industries, partly because of the 
example of the utility holding compa- 
nies. This distribution of the own- 
ership of industry is highly desirable 
from a social and political standpoint 
as providing a form of public owner- 
ship in which rewards are equitably 


distributed and still the incentive to 
individual endeavor retained. 

The holding company effects econ- 
omies for its subsidiary operating 
companies by buying materials at 
lower rates through quantity purchas- 
es and by securing money at lower 
rates for the financial needs of the 
operating companies. 


io XTENSIVE assertions these are. 


Assertions which insist that 
holding companies and the holding 
company system have conferred and 
are still conferring benefits on the 
consumer, on the investor, and on the 
nation. Perhaps some of the achieve- 
ments credited to the holding com- 
pany could have been brought about 
by consolidation and interconnection 
of properties under some other sys- 
tem. Perhaps the benefits to investors 
through the marketing of holding 
company securities do not sound quite 
so convincing now as they did when 
most of them were uttered three or 
four years ago. Nevertheless, the list 
of claims cited above, which are not 
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all of those advanced by holding com- 
pany defenders, mentions substantial 
achievements and asserts that utility 
holding companies have performed 
real services, and are not to be lightly 
condemned or brushed aside. 


uT there is the other side of the 

picture to be considered. Hold- 
ing companies have issued and sold 
to the public a total amount of se- 
curities exceeding by hundreds of 
millions of dollars the real value of 
properties represented by them. In 
other words, holding company secu- 
rity issues are inflated and, therefore, 
consist largely of “water.”” The pub- 
lic has bought the vast floods of se- 
curities at prices beyond their real 
value and has suffered colossal losses 
as a consequence. 

The inflation of holding company 
securities has been brought about to 
a considerable extent by so-called 
“write-ups” of properties of operat- 
ing companies under the control of 
the holding companies. 

Securities are issued in accord with 
these new written-up book values, 
with the holding company usually 
taking the common stock. These 
write-ups have sometimes been a fair- 
ly small percentage of the old book 
values, but sometimes they have been 
very large, even up to a hundred per 
cent or more. 

The vast volume of securities which 
have been issued by the operating 
companies as a result of holding com- 
pany dictation and the corresponding 
vast volumes of securities issued by 
the pyramided layers of holding com- 
panies on holding companies have 
caused and are causing a tremendous 
pressure on the operating companies 


for greater and greater earnings and 
disbursements of them as dividends 
on the common stocks held by the 
holding companies. Dividends per 
share may not seem excessive, but if 
the operating properties have been 
written up beyond their real value the 
total dividends are excessive and are 
a burden on the consumers in rates. 
Further, in order to increase their 
earnings and make them correspond 
to the securities they have issued, some 
holding companies have overcharged 
their operating subsidiaries for cer- 
tain services rendered or said to be 
rendered, thus adding an additional 
burden on the consumers. 


HE holding companies, in erect- 

ing their layers upon layers of 
corporations, have created corporate 
pyramids of such complicated struc- 
ture that it is difficult or almost im- 
possible for investors to understand 
them and to know what is really back 
of the securities offered. As the se- 
curities of holding companies are 
based almost entirely upon common 
stocks of operating companies, the 
holding company securities are in es- 
sence junior securities. 

But the average investor does not 
know this. 

The investor sees some of the hold- 
ing company securities described as 
bonds and preferred stocks and he is 
deceived as to their real standing. If 
a holding company’s securities are 
based upon common stocks of other 
holding companies, of course they are 
further from being genuine senior se- 
curities, but the investor does not 
know and is not informed of that. 
The junior securities of holding com- 
panies sometimes represent little more 
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than water. Through the processes 
of write-ups and overcapitalization 
the safety claimed for holding com- 
pany stocks and bonds because of 
geographical and industrial diversity 
is lost and the asserted safety to in- 
vestors does not exist. 

The complex corporate structure of 
holding companies, superholding com- 
panies, and their subsidiary operating 
companies makes investigation of util- 
ity affairs by state commissions more 
difficult. It makes effective regula- 
tion by the commissions more difficult. 

The holding company scheme caus- 
es concentration of enormous power 
in a few hands. It brings about ab- 
sentee management and control. The 
needs and interests of localities in 
which operating properties are situat- 
ed may be neglected in order to make 
more profits for the distant owners. 


gutting companies are for the 
most part unregulated by state 
or Federal governments. Their se- 
curity issues, their charges to sub- 
sidiaries for services, their purchas- 
es of properties, their accounting as 
to correctness, uniformity, and pub- 
licity, generally escape control. This 
is injurious to ratepayers and to in- 
vestors alike. 

The milking of operating compa- 
nies by holding companies has in some 
instances gone to the extent of caus- 
ing operating companies to pay out 
dividends greater than earnings. 

Holding companies have lent to op- 
erating subsidiaries at unfairly high 
rates. They have borrowed from 
subsidiaries at unfairly low rates. In 
some recent instances, holding compa- 
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nies have borrowed from operating 
subsidiaries or affiliates on unsecured 
notes, have gone bankrupt, and have 
left the operating companies without 
funds and without recourse. 

Holding companies have paid ex- 
cessive prices for operating properties 
and have sought higher rates and in- 
flated securities as a result. 

In some instances, holding compa- 
nies, instead of creating efficient, 
properly integrated physical proper- 
ties, have caused malcombinations of 
properties in defiance of all principles 
of engineering and efficiency. 


ly is plain from this compilation of 
criticisms that the case against the 
holding companies is not to be lightly 
dismissed. 

But does not a consideration of the 
dark side of the holding companies 
indicate that the trouble is not so 
much in the idea or principle of the 
holding company, but rather in the 
abuses of it? 

And if that be true, does it not 
follow that the solution lies in control, 
in regulation? 

It is not possible to eliminate the dis- 
advantages and to retain the construc- 
tive advantages of holding companies ? 

State public service commissions, 
keenly aware of the holding company 
problem and generally fearful of the 
encroachment of the Federal govern- 
ment on states’ rights, have not looked 
with favor on proposals of Federal 
regulation of holding companies. 
Rather, the commissions have sought 
legislation according greater power to 
themselves. But for the most part, 
such legislation has not been enacted. 


(The constructive measures that lie ahead—and which are likely to be 
promulgated for the regulation of the holding company—will be described 
in the following article.) 
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The Maverick Commission 


OF MASSACHUSETTS 


The most consistently inconsistent and the most de- 
fiantly independent regulatory body in the country 
—and one of the most efficient. 


By JOHN T. LAMBERT 


HAVE been searching for a word 
I that might precisely describe the 

public utilities commission of 
Massachusetts—technically called the 
“Department of Public Utilities.” 

Read along, and help me with the 
problem, if you can. 

It is a curious creature, this com- 
mission. Not curious in the sense of 
prying or inquisitiveness, rather of 
being strange, incompatible, many- 
hued. 

There is none quite like this Massa- 
chusetts commission, in its consistent 
inconsistencies, anywhere in _ this 
world. Surely there is none that has 
commanded so much attention for its 
daring defiances of the Supreme 
Court of the United States on the one 
hand, and of demagogic protestations 
from the multitudes of consumers on 
the other. 

Surely there is none which has so 
many virtues to commend it, nor so 
many faults which command criticism. 

I have heard it damned up hill and 


down dale by a body of uneffeté and 
socially isolated people of East Boston 
for allowing “extortionate rates, 
which rob the pocketbooks of the av- 
erage consumer.” 

I have heard it berated as socialis- 
tic, not to say bolshevistic, by the paid 
attorneys of the power corporations. 

I have heard it denounced as utter- 
ly lacking in probity and discretion by 
a grandson of Rufus Choate, who ac- 
cused it of unholy alliance with the 
New Haven Railroad because it re- 
fused to restore a commuters’ stop at 
the Southbridge station on the after- 
noon train from Boston. 

I have heard the late and distin- 
guished United States Senator Robert 
M. La Follette say, after mature re- 
flection, that nowhere in any Ameri- 
can state has such a devoted concern 
for the public welfare been manifest- 
ed as by the public utilities commis- 
sion of Massachusetts. 

From these diverse views, it may 
be seen that the Massachusetts com- 
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mission may be likened to Al Leach’s 
hat. You remember Al Leach, and 
the Three Rosebuds, and the school- 
room scene. 

“What is the shape of the globe?” 

“Square.” 

“No! No! What is the shape of my 
hat?” 

“It’s square.” 

“No! No! The hat I wear on Sun- 
days.” 

“Round.” 

“That’s right. Now what is the 
shape of the globe?” 

“Square on week days; round on 
Sundays.” 

It all depends from what angle you 
look at things. 


ERHAPS you live beyond the con- 

fines of this famous common- 
wealth, nor have been infected by that 
kultur which is Bostonese. 

Perhaps you have absorbed none of 
the self-sufficient intellectuality, Bour- 
bon by nature, of that intrenched old 
New England where the Lowells 
speak only to the Cabots and the Ca- 
bots speak only to God. If that be 
your singular misfortune, you prob- 
ably have accepted the detached and 
quite common belief that the Massa- 
chusetts commission is the paragon 
of all virtue, ranging from sturdy in- 
dependence to manly courage, and 
embracing moral rectitude within that 
gamut. 

You must know, therefore, because 
you have seen it in the papers, that 
the Massachusetts commission, on at 
least two solemn occasions, has told 
the United States Supreme Court to 
its face that the sooner the Supreme 
Court gets out of the business of fix- 
ing rates and dividends for public 


utilities and ‘tends to its own legal 
business, the better it will be for the 
country and for the Supreme Court 
as well. 

You are aware that the Massachu- 
setts commission has declared in 
pointed, and at times inelegant, lan- 
guage that when the United States 
Supreme Court insists upon the theory 
of reproduction costs in the fixing of 
rates and dividends for public utili- 
ties it is as illogical as a stock ticker 
and as unreasoning as a setting hen. 

You have been informed that the 
Massachusetts commission asserts 
that, Supreme Court or no Supreme 
Court, only the capital prudently in- 
vested in any public utility within its 
jurisdiction shall be the measure for 
the determination of dividends to be 
paid its shareholders and rates charged 
to its customers. 

But if you live within the sacred 
confines of that ancient commonwealth 
you know something else again. 

You are convinced, beyond conver- 
sion, that the Massachusetts commis- 
sion possesses none of the virtues 
ascribed to it; that it has the pliable 
backbone of a mongoose; that it is a 
hireling of the railroads and railways; 
that it is an extra lobby, a sort of 
Fifth Estate, for the “Power Trust.” 

And you are convinced, at one and 
the same time, that it is the official 
protagonist of all that is red, revolu- 
tionistic, bolshevistic, and the un- 
washed disreputables. 


HE Massachusetts commission is, 
at once, the most famous and 
most infamous regulatory body in 
this hemisphere. It is a sort of Dr. 
Jekyll and Mr. Hyde institution. You 
look at it through the smoked glasses 
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that befit your temperament and en- 
vironment and you discern it to be 
either a lamb or a wolf in sheep’s 
clothing. The voice is the voice of 
Jacob but the hand is the hand of 
Esau. You takes your pick and calls 
it what you will. 

Why all these discrepancies? Why 
all this discussion? Why all this at- 
tention, fame, and notoriety that have 
befallen a single commission in only 
one of the forty-eight sovereign 
states? 

Possibly you live in a common- 
wealth in which the regulation of pub- 
lic utilities is a relatively new adven- 
ture, in which the principles are yet 
in the abstract, in which their practi- 
cal application has not jarred your 
dividends if you are a shareholder or 
your weekly budget, so thin these 
days, if you are a domestic customer. 

Possibly you reside in some com- 
monwealth where you believe the 
regulatory agencies are spineless, in- 
efficient, uninterested, and wunim- 
pressed by their responsibility. 

Possibly you dwell in some munici- 
pal-ownership belt where the subject 
of regulation does not command the 
joining of issues in any political cam- 
paign and you do not feel actively 
concerned. 

Popular opinions are largely fash- 
ioned by the newspaper headlines, and 
if you happen to belong in any of the 


e 


categories above mentioned, you have 
doubtlessly assumed the virtues of the 
Massachusetts commission therein 
moulded by the frequent publicity it 
derives. 

Let us look to the facts in this in- 
teresting matter and therefrom we 
may be able to work out something to 
our mutual satisfaction. If the com- 
mission is deservedly black, or white, 
or multi-hued, like a chameleon re- 
flecting the changing rays of light, 
let’s have it out in true colors here 
and now. Let us see why this com- 
mission attains such glowing promi- 
nence, why it receives popular ap- 
proval abroad and sustains popular 
rebukes at home. 


ee begin with, the people of Mass- 
achusetts have had more expe- 
rience with the regulation of public 
utilities than any other state in this 
Union of ours. Mr. Henry C. Att- 
will, the present chairman of the com- 
mission there, tells me that the state 
went in for formal regulation long 
prior to the Bismarck régime in Ger- 
many and that in no other nation is 
there now existing any system of reg- 
ulatory domination that is continuous- 
ly so venerable as the Massachusetts 
scheme. 

The turnpike highways of Massa- 
chusetts were put under a system of 
public regulation shortly after Massa- 


sion asserts that, Supreme Court or no Supreme Court, 


q “You have been informed that the Massachusetts commis- 


only the capital prudently invested in any public utility 
within its jurisdiction shall be the measure for the deter- 
mination of dividends to be paid its shareholders and rates 


charged to its customers.” 
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chusetts adopted her Constitution and 
her form of government. This state- 
ment may cause you to ponder if you 
are aware that the Massachusetts Con- 
stitution is.the oldest written body of 
organic law known to exist. 

Note this carefully now: The turn- 
pike highways were let out to private 
just as Greece had 
farmed out her tax collection in days 
agone. But the old Yankees up there 
who constituted the Great and General 
Court, which is the legislature, pro- 
vided specifically in their shrewdness 
that the public might acquire these 
highways at any time after twenty 
years for a sum equal to their cost of 
construction plus a dividend of 12 per 
cent. If, during any year, a higher 
dividend than 12 per cent was ob- 
tained by the owners the excess was 
to be deducted from the purchase 
price. 

So, it may be seen that it is not the 
reproduction cost theory of the Unit- 
ed States Supreme Court but the the- 
ory of the amount of capital actually, 
honestly, and prudently invested that 
is imbedded in the policy and prac- 
tices of this ancient commonwealth 
from the days that Sam Adams 
mounted the soap boxes for freedom 
and John Hancock penned his signa- 
ture so legibly that the English King 
wouldn’t have to don his spectacles to 
read it. 


age you have heard that the 
recapture theory was a revolu- 
tionary conception, an unprecedented 
experiment dating back only to the 
time of the Esch-Cummins railroad 
act. Oyeah? In Massachusetts, they 
will tell you they put it onto the books 
during the turnpike era of the nine- 


teenth century and they wrote it in 
again for good measure along about 
1836. 

The interesting case of the Boston 
and Albany and New York Central 
railroads will adduce some evidence of 
the progress of the regulatory theo- 
ries in Massachusetts. The solons of 
their day (many of whom wore whis- 
kers and suspenders and chewed to- 
bacco) decided that when the public 
might want to take over any railroad 
they could negotiate the purchase for 
a sum equal to the paid-in capital plus 
a dividend of 10 per cent. Call this 
a burst of progressive, adventurous 
spirit, if you will. Up in the Black- 
stone valley of mid-Massachusetts, 
they reckon it to be horse-sense, no 
more and no less. 

There was some talk of taking over 
the Albany under public ownership at 
the time; at least there was some fear 
of it on the part of the gentlemen who 
then owned the securities, who nego- 
tiated the contracts, who managed the 
road and operated it from within. 
The Albany, moreover, was a profita- 
ble railroad, elaborately so. Perhaps 
it was worth eighty millions of dol- 
lars. Yet the Central leased it for 
ninety-nine years, paying a dividend 
rental based upon the $32,500,000 of 
stock outstanding. The wise ones in 
the Bay state will tell you to this day 
that almost fifty millions of undivided 
assets were poured into the Albany 
for improvements and rehabilitation 
in order that surplus dividends might 
be avoided from recapture in case the 
public decided to take it over and op- 
erate it. 


nee the next marker of dis- 
tinction was placed upon this pro- 
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Where the Supreme Court Stands 
with the Bay State Commission : 


ce HE Massachusetts commission, on at 

least two solemn occasions, has told the 
United States Supreme Court to its face that 
the sooner the Supreme Court gets out of the 
business of fixing rates and dividends for pub- 
lic utilities and tends to its own legal business, 
the better it will be for the country and for 


the Supreme Court as well.” 








gressive highway of Massachusetts 
regulation by Governor William E. 
Russell. He was young, promising, 
and attractive. Folks thought of him 
as likely timber for the presidency. 
Being a Democrat up there, where the 
Democrats were in the insurgent mi- 
nority, it could have been expected 
that Billy Russell would have given 
exposition to progressive theories in 
which the corporations could find nei- 
ther solace nor satisfaction. Yet it 
did not turn out that way, as you shall 
see. 

Mr. Russell messaged the legisla- 
ture in wrathful indignation. He 
would not permit a certain railroad 
corporation to issue stock at the par 
value of $100 a share when every 
good, just, sensible, thoughtful, and 
discerning citizen knew that stock to 
be worth $150 per share as based up- 
on the real assets of the corporation. 
There was to be no cutting of melons 
by the insiders, if he could prevent it, 
and he reminded his public of the law 
which compelled the issues of new 
stock to be offered to the existing 
shareholders of record. 

What happened out of all this fu- 


ror was the establishment of the pre- 
mium system ; in substance, that stock 
must not be issued at its par value but 
at some figure approximating its true 
or market value. The Massachusetts 
commission was dragged into this 
mess by its heels. The law ordained 
that the commission might decline to 
authorize any particular issue of stock 
if, in the opinion of the commission, 
the price at which the stockholders in- 
tended to issue it was “inconsistent 
with the public interest.” 

In this jumble, the state got into 
the business of fixing the price at 
which stock might be issued to the 
public by the utilities which function 
in Massachusetts. 

An extraordinary and unique con- 
dition this. You find on the one hand 
that the Massachusetts commission 
may be expected to compel the issu- 
ance of stock at a high or premium 
value, in order that the possibility of 
melon-cutting may be eliminated. 
And you find, on the other, that the 
commission is later expected to allow 
rates that may provide a reasonable 
dividend on that premium value. 

“Tt is one fly in the ointment,” says 
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Chairman Attwill. You will under- 
stand just what he means as you get 
farther along into this article. 


N™ we come to the kernel of the 
nut, to the meat course, to the 
body of the meal. We come to the 
famous decisions in which the Massa- 


. chusetts commission slapped the Su- 


preme Court in the face, kicked it in 
the shins, and performed numerous 
other affronts to its dignity and aus- 
terity and to its self-contentment. 

The Supreme Court is supposed to 
be some pumpkins in this country of 
ours. It is the last word. Lawyers 
bow and scrape and grovel before it. 
Congresses and legislatures shake like 
an aspen or tremble like gelatin at the 
thought that the Supreme Court may 
look down from its isolation and de- 
clare that some act of theirs is “un- 
constitutional.” Congress may think 
it fixes the laws and rules and regula- 
tions which guide this nation of 
120,000,000 souls for better or for 
worse, but it is the Supreme Court 
that rules the roost. 

When you consider the enormous 
influence which the Supreme Court 
wields, when you appreciate the aura 
which surrounds it, when you realize 
that strong men quake in its presence 
and nervous perspiration drips down 
upon the stiff-bosomed shirts they 
have bought for the occasion of their 
first appearance before this sedate 
tribunal, you will wonder at the te- 
merity of the Massachusetts commis- 
sion in defying its edicts. Also, you 
will want to know the hows and 
whiches of this defiance. 


. was in the Middlesex and Boston 
rate case that the commission dem- 
onstrated its repugnance of the the- 


ory of reproduction costs and its ven- 
eration for the theory of actual capi- 
tal prudently invested. 

The Middlesex and Boston was on 
its uppers. Its revenues had dimin- 
ished. Its costs of operation had in- 
creased. To avoid the auctioneer, who 
lay in wait just around the corner, the 
company had asked for a high in- 
crease of passenger rates. In justifi- 
cation therefor, the company had set 
up the claim that the cost of building 
the railway as is, in the period of high 
commodity prices, surely must be con- 
sidered; in fact, reproduction cost 
should be the determining factor. 

In pointed and bold language, the 
commission responded as follows: 

“Under the Massachusetts law the hon- 
est and reasonably prudent investment, 
represented under normal conditions by 
capitalization, must be taken as the basis 
of reckoning fair and reasonable rates. 

Reproduction cost may be considered but 

is not to be taken as the determining basis.” 

Thus was fired, again in Massachu- 
setts, the shot heard ’round the world 
of regulation interest. 


) Baye there can be no doubt of the 
contempt in which the Massachu- 
setts commission held the theory of 
reproduction cost, read some more of 
its denunciation contained in that very 
famous decision: 


“The reproduction cost theory has dur- 
ing recent years become a fashionable one 
among many attorneys and managers of 
public service corporations. Not very many 
years ago such counsel and managers 
would have denounced it as utterly confis- 
catory.” 

“A fair application of this theory to 
Massachusetts conditions would be to rule 
that the Boston and Providence Railroad 
Company is now entitled to charge fares 
adequate to make a return upon its right 
of way into Boston reckoned at the present 
market values of Back Bay land for resi- 
dential or business purposes. It would ig- 
nore the fact that the railroad originally 
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“MAyBE you have heard that the recapture theory was a 
revolutionary conception, an unprecedented experiment 
dating back only to the time of the Esch-Cummins railroad 


act. 


O yeah? In Massachusetts, they will tell you that 


they put it onto the books during the turnpike era of the 
nineteenth century and they wrote it in again for good 


measure along about 1836.” 


e 


came into Boston on a right of way con- 
sisting of piles driven into a marsh and 
having, if any, a very small market value.” 

“Tt is a matter of common knowledge 
that in Massachusetts during recent years 
this reproduction cost theory as a basis for 
rate making has been urged on behalf of 
certain public utility companies, mostly gas 
companies, that have accumulated out of 
excess earnings or unearned increment up- 
on land values, large amounts of property 
not represented by the original capital in- 
vested or by the stocks and bonds issued 
under our antistockwatering laws.” 

“As a fundamentally controlling princi- 
ple, no theory could work out grosser in- 
justice—to the rate-paying public in some 
cases and to the investing public in other 
cases—than the reproduction cost theory. 

“In cases where rates have for years been 
too high, so that the companies have ac- 
cumulated out of excess rates paid by the 
public large amounts which have gone for 
capital purposes, this theory requires the 
ratepayer to fix a rate adequate not only 
for a return upon the capital furnished by 
the investor or stockholder, but adequate 
also to furnishing capital and a return up- 
on the capital furnished. This is to put 
a premium upon extortions, past and pro- 
spective. 

“On the other hand, this theory is gross- 
ly unjust to prospective investors in that 
even when the investment is made with en- 
tire honesty and with reasonable prudence, 
—yet if, pending the building up of the 
new business, the plant depreciates below 
the fair cost to the investors, rates must, 
under this theory, be made adequate to 
make return only upon the reproduction 
cost of the property in its depreciated con- 
dition. 

“This amounts to saying that money lost 
during the early stages of a public service 
enterprise is irretrievably lost by the stock- 
holders. Every fluctuation in prices in- 
volves the ascertainment of a new rate 
basis. 

“The theory is as inexpedient as it is 
unjust. It should never be forgotten that 
our public utility companies are not fin- 
ished. They are in process; they are con- 
stantly calling for new capital and in re- 


cent years of increasing amount. They 
must be kept on good trading terms with 
the investing public or the whole experi- 
ment of private ownership and public reg- 
ulation of these public utility companies 
will fail.” 

“What the public interests of this com- 
monwealth obviously need is such regula- 
tion and such management of our public 
utilities that the ratepayers may always feel 
assured that their rates are based upon 
making only a fair and adequate return up- 
on capital which has been invested for 
their convenience and benefit; that pur- 
chasers of the securities may know that 
within the limits of sound management and 
reasonable and just regulation, their in- 
vestments are secure; a system in which 
a premium is put upon good management 
and discouraging condemnation is visited 
upon bad management; a system which is 
simple and capable of economical and effi- 
cient administration. 

“These principles are nothing new in the 
theory of Massachusetts regulation.” 


N™ and equally shocking to the 
Supreme Court’s theory of re- 
production cost and equally favorable 
to the vaunted theory of capital actu- 
ally and prudently invested, was the 
decision of the Massachusetts com- 


mission in the Worcester Electric 
Light rate case. This was only five 
years ago, and anyone who suggests 
that the Massachusetts commission 
and the world at large were not aware 
of the Supreme Court theory in 
Smyth v. Ames and of the 8 per cent 
fair return in the Minneapolis water 
case has only to look at the date. It 
was on June 3, 1927, that the commis- 
sion took another smack at the deci- 
sion of the august body at Washing- 
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ton. Much to the gratification of the 
scofflaws. 

The public of Worcester, which 
knows itself fondly by the designa- 
tion, Heart of the Commonwealth, or 
at least some of the public, headed by 
John H. Fahey, a past president of 
the United States Chamber of Com- 
merce, prayed that the rates of the 
company be reduced. They were re- 
duced, notwithstanding the fact that 
“the company presented a great deal 
of testimony as to what it would cost 
to produce the company’s property un- 
der present conditions.” 

Mr. Attwill, with all that inherent 
shrewdness that you see attributed to 
the Yankee horse-trader, wrote a brief 
and simple report, in which he grant- 
ed the prayer for lower rates and in 
which he stated that reproduction 
costs could be given “some” consid- 
eration in rate fixing. He didn’t want 
to be taken into court by the scruff of 
his neck and then polished off with an 
injunction, or some such instrument, 
for any failure to grant formal and 
psychological recognition to the de- 
mand of the company for a ruling on 
reproduction values. 

Moreover, Mr. Attwill wanted a de- 
cision out of the commission. There 
are five members, of whom three are 
a majority. Commissioner Goldberg 
was anxious “to put some of his stuff” 
into the decision, as Mr. Attwill de- 
scribes the practical complexities 
which arose, so he tore up his own 
brief decision and assented his sig- 
nature to the Goldberg document. 
Commissioner Henry G. Wells, who 
has been president of the National 
Association of Railroad and Utilities 
Commissioners of this country, wrote 
one of three minority opinions in 
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which they whacked the reproduction 
cost theory to the limit of endurance, 
but Mr. Wells assented to some of the 
features of the Goldberg document, 
and thus a majority was secured to 
issue a verdict The majority report 
declared : 


“We are of the opinion, that in this 
commonwealth a rate based upon repro- 
duction value, less observed depreciation, 
is not only unsound legally and historical- 
ly but also economically. It assumes the 
reproduction of a plant, which as a matter 
of fact would not be reproduced as is, and 
on a basis which men of sound business 
judgment do not consider in determining 
the value of their plants for other than 
rate-making purposes. Depending as it 
does upon the level of prices of labor and 
materials projected into the future, it cre- 
ates a constantly varying rate base, which 
is not easily or speedily capable of deter- 
mination, but, on the contrary, involves 
long and expensive investigations, culminat- 
ing in a composite guess not based wholly 
upon facts but upon conjectures as to the 
future. 

“And when that composite guess, called 
the reproduction value, is finally deter- 
mined, the factors may have so changed 
that it can no longer be of value, and the 
process must be repeated. It does not en- 
able justice to be done speedily and effi- 
ciently either to the public or to the in- 
vestor. 

“In periods of enhancement of prices, the 
public, under this theory, is compelled to 
pay exorbitant rates. In periods of de- 
pressed prices the investor is compelled to 
receive much less than a fair return upon 
the capital invested. A goodly portion of 
the plants of many of our electric com- 
panies was built after the war in an era 
of high prices. If there should be a sharp 
decline in prices in the next ten years, rates, 
based upon a reproduction theory, would 
be such as would prevent the investor from 
receiving a fair, if any, return, upon his 
investment. A theory which produces such 
results cannot be maintained.” 


HIS majority decision went to the 
point of saying that a dividend 
rate of 6 per cent is not a low but 
very attractive rate of income, espe- 
cially when the corporation is protect- 
ed from competition by the laws of 
the commonwealth. 
“A billion and a half dollars,” said 
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the decision, “have been attracted into 
the savings institutions of the com- 
monwealth by a return ranging from 
four to five per cent. Stocks of many 
of our public utilities are selling at 
prices which yield less than six per 
cent, and in some instances at less than 
five per cent to the purchaser in the 
open market.” 


Ri igemegare Everett E. Stone, 
in his minority report, took a 
fling ‘at reproduction costs as fol- 
lows: 


“The whole tenor and effect of our pub- 
lic utility capitalization statutes from the 
beginning has been to have the outstanding 
capital indebtedness at all times approxi- 
mate the value of the property. There is 
not the slightest intimation in any of such 
statutes or decisions by the commission, 
or its predecessors, or the prescribed meth- 
ods of accounting, that these companies be 
allowed to issue new capital or charge rates 
to yield a return on property put into 
plant either from excess earnings or un- 
earned increment.” 


trine, under which they have grown and 
prospered, and substitute therefor the so- 
called Federal doctrine, as a result of which 
the taxpayers of this commonwealth will 
be obliged to make money contributions to 
these corporations in the form of rates, 
based not only upon money actually fur- 
nished by the stockholders, but in order to 
provide additional money to pay a return 
thereon, it is my opinion that legislation 
will be enacted and approved which will 
remedy a situation so created. I do not 
believe that the state will be rendered pow- 
erless. I feel that in view of recent hap- 
penings that the time has come when the 
rate-paying public of Massachusetts should 
definitely know whether its anchorage in 
rate-fixation matters is or has been a real 
or imaginary one.” 


Commissioner Wells spoke briefly 


and succinctly as follows, the same re- 
production motion being the subject 
under consideration : 


“The so-called premium law has created 
one vicious circle in this commonwealth. 
There is apparently growing up a tendency 
to create another one, to the effect that the 
more a utility earns the more it is entitled 
to earn. In other words, in adopting val- 
uation as the rate base, the result in Massa- 
chusetts will be that for most companies 
earnings are being indirectly made a sub- 


Commissioner Lemuel F. Hardy 4 stantial part of the rate base. The finan- 


in his minority report, jabbed at the cial experience of this company has been 
reproduction idea in this fashion: Fs set forth by others to illustrate this 
4 act.” 


“T concur in the opinion of the commis- A SIMILAR decision, antireproduc- 


sion in so far as it relates to a return upon ° ‘ 
capital honestly and prudently invested and tion, was uttered in the case of 


devoted to the public service, known as the a Cambridge power company, situat- 


Massachusetts doctrine, and it is unneces- ; ‘ ‘ 
sary to repeat the statement here. I do ed in that community which boasts 


not now subscribe to so much of the opin- Harvard and Radcliffe, and the spot 


ion as enters into a discussion of a return 
upon the reproduction or present-day cost Where General George Washington 


less observed depreciation theory because took command of the Continental 


of my feeling that at the present time we » 
should proceed as we have proceeded for Army. This company took the com- 


years, that the Massachusetts laws appli- mission into court. And there found 


cable to the issue here should be adhered ets . 
to and the case decided accordingly. that the commission, with that Yankee 
“If the utilities of this commonwealth shrewdness above imputed to it, had 


have now reached a point where they pur- 8 “ : 
pose to abandon the Massachusetts doc- put itself on solid legal footing by de- 


e 


“THe Massachusetts commission is, at once, the most 
famous and the most infamous regulatory body in this 
hemisphere. It is a sort of Dr. Jekyll and Mr. Hyde 
institution.” 
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claring it had considered the value of 
the plant devoted to the production 
and distribution of maximum-rate 
electricity, which happened to be the 
only rate adjudicated. 

There has come from the commis- 
sion in the last few weeks, on Janu— 
ary 18, 1933, to be exact, another de- 
cision which has set some people in 
Massachusetts by the ears because 
they see in it a roundabout way of al- 
lowing profits upon the reproduction 
value. Be that as it may, the commis- 
sion’s latest decision of note holds that 
where a utility, by good management, 
has set aside an adequate reserve for 
depreciation, and at the same time 
built up a substantial surplus, “some 
consideration” must be given to this 
surplus in the determination of rates, 
in justice to the stockholders. 

Our liberal friends tell us that this 
is only another way of saying that 
surplus constitutes some of the extor- 
tionate earnings of the past and these 
excessive earnings will in the future 
constitute a capital account upon 
which the consumers must pay re- 
newed profits. 

Perhaps they are right in their as- 
sertions of condemnation. And per- 
haps they are wrong. 

Anyway, let us meet Chairman Att- 
will and have him tell us in his homely 
way some of the thoughts, the very 
practical thoughts, the Massachusetts 
commission has had in its mind in 
these decisions which command ap- 
plause abroad and opprobrium at 
home. 


He 


b fv should know Mr. Attwill. 
has been attorney general of 
Massachusetts. He reminds you, with 
his long head and high forehead, his 
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heavy-lensed spectacles, and his gray- 
ing hair parted in the middle, of that 
cartoon character, Willie Edison 
Westinghouse Smith, of Boston, who 
typified all the erudition and intellec- 
tuality that is Boston’s. His conver- 
sation contains no pretense to intellec- 
tuality. His conversation is glamor- 
ous, not to say compelling and adjec- 
tively forcible. You would take him, 
at times, for a sea captain lashing an 
unwilling crew with epithets; at other 
times as the canny Yankee storekeep- 
er, who counted every apple in the 
barrel, knew when the neighbors’ 
mortgages would fall due, in short, 
just the type that Mr. Roosevelt 
should select to dicker on the Allied 
debts, if there is to be any dickering, 
if there is to be anything short of a 
preconceived emasculation of Uncle 
Sam’s rights. 

Mr. Atwill is speaking, this Mr. 
Attwill who is chairman of the Mass- 
achusetts commission whose vagaries, 
whose’ inconsistent consistencies, 
whose snorting defiance of the court 
at Washington prompt so much dis- 
cussion, and, herein, so much of maga- 
zine space that is valuable: 

“This Massachusetts theory of actual 
capital prudently invested is the theory of 
a century. 

“We try to maintain it. We have to do 
some pretty smart hopping at times to keep 
ourselves from being hopped into the courts 
and set back with a restraining order. 

“What is a reasonable rate? That is not 
a matter for the courts to decide. They 
ought to keep out of it where they belong, 
not running around with a pencil and pa- 
per trying to figure up watts and amperes 
and poles and copper wire. : 

“A reasonable rate is a rate that will 
attract fresh capital readily. 

“We have been regulating rates here, by 
way of a commission, about fifty years, 
and only three times have we been hailed 
into the Federal court, and all three times 


the cases have been abandoned. The proof 
of the pudding is in the eating. 





PUBLIC UTILITIES FORTNIGHTLY 


“In the Worcester case I was gunning 
for Goldberg’s vote. He wanted to get 
some of Brandeis’ stuff in. Wells joined 
with us on the rate. Somebody else, I for- 
get who, joined with us on the value. I 
didn’t care about their views; I wanted to 
get a finding. The point is that we cut the 
rate from 7 to 5 cents. 

“We have to dance a jig, with the vested 
interests on one side and the Red Shirts on 
the other. But there is no doubt in the 
world that our rates here in Massachusetts 
are lower or as low as a whole as any 
comparative places in this country. 

“We have got to be practical. Take ‘the 
Northampton case. They never issued any 
stock the value of which we approved. 
They put the money back into the property. 
If we followed the United States Court 
we'd have to allow them about 150 per cent 
of the plant cost. We don’t do that. We 
say that ‘some consideration’ must be given 
to the undivided profits put back into the 
plant without the issuance of additional 
stock. We cut the rates and the customers 
get that advantage. We allow, say 7 per 
cent, or whatever the amount, on the assets 
and the investors get the advantage of that. 
Capable management must be approved. 
Efficient management ought to be encour- 
aged. 

“This premium law is a fly in the oint- 
ment. You can’t say to these fellows that 
they must issue stock for $125 and then 
give them a rate that will allow them to 
pay a reasonable dividend on only $100. 
That is fraud. 

“Some Edison stock was issued at $440 
per share. They came up here and we re- 
fused to approve it for more than $215. 
We had to protect the suckers who buy 
stock. We couldn’t allow rates to be paid 
on dividends. Nor could we bring the stock 
down to $100 per share and let the fellows 
on the inside get that melon. We had to 
be practical. And we have to find a way 
that will stand up in the courts. 

“We don’t take imaginary values into 
consideration here, either. We try to get 
down to the cost of the property. 

“The Edison folks had distributed all 
their money in dividends. The Northamp- 
ton people had made themselves ready to 
withstand any storm of depression. 

“If there had been no premiums in the 
past, we would be allowing only on the par 


value of the stock, which would be the yal- 
ue of the plant.” 


I HERE asked Mr. Attwill, pointedly, 

if regulation is a success. He said, 
“No, it is not. That is, it never 
was and never will be a complete suc- 
cess. As I see it, it stands against a 
swing to public ownership. 


“Not that I am against public ownership 
in some circumstances and under some con- 
ditions. We went before the legislature a 
year or two ago and got the laws liberal- 
ized to permit the easier acquisition of the 
private plants. We didn’t get so much as 
I wanted but I guess we got enough to say 
to these fellows, ‘Be on your good behavior 
now ; it’s easier for the public to take you 
over if they don’t like the way you are 
doing things.’ 

“T think of the fact that the private com- 
panies are paying about $15,000,000 a year 
in taxes in this state alone. Some people 
will say that public ownership would give 
the equivalent in lower rates, but somehow 
or other $15,000,000 in taxes is mighty 
welcome to the government in times like 
these. 

“I kind of have a notion that if we keep 
the rates of the private companies to with- 
in a cent of the public companies in com- 
parative cities, we are doing pretty well in 
the way of regulation. Holyoke, a public 
plant, charges 4 cents. We've got Cam- 
bridge, Worcester, New Bedford, and 
Northampton down to 5. That other cent 
takes in taxes and the risk that the inves- 
tors ought to be allowed for. They take 
the risk with their money. They ought to 
be allowed a little something for it. Eh, 
boy ?” 


There you have it. Both sides of 
the story, if two sides there be. Per- 
haps you agree that curious is the 
word. Whatever your opinion, the 


’ Massachusetts commission is up there 


on the crest of public attention and it 
is unique. 
Ah, there’s the word! 








How Secure Are Utility Franchises? 


A year ago this blunt question arose in Massachusetts; in the search for 

the answer, a survey was taken of the status of public utility franchises 

throughout the country. The results have proven surprising and startling. 

The director of the survey, Davi L. Basson, will report his findings 

in a coming number of this magazinc—and he will point out what ought 
to be done about it. 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


T. Bruce Ross 
Financial writer. 


Witt M. WHITTINGTON 
U. S. Representative from 
Mississippi. 


Francis C. FULLERTON 
Financial writer. 


Morris LLEWELLYN COOKE 
Consulting engineer. 


PresTON ARKWRIGHT 
President, Alabama Power 
Company. 


Earnest F. De Brut 
Writer. 


D. W. ELtswortH 
Financial writer. 


—MonrTAIGNE 


“Short of a direct subsidy from the public treasury, 
a regulatory body cannot protect a vanished railroad 
value even if it -wished to.” 


* 


“Personally, I could see no justification for taxing 
electrical energy on domestic consumption. American 
householders are overburdened with taxes.” 


¥ 


“In any near-term sense, there is a strong probability 
that the dangers of governmental competition or its 
use as a supplementary means of regulation of rates 
has been exaggerated in the public mind.” 


> 


“We do not look upon utility matters quite so com- 
placently as formerly. Even the acts of the National 
Association of Railroad and Utility Commissioners are 
no longer accepted as necessarily pro bono publico.” 


> 


“If a transmission line is built to Atlanta from Muscle 
Shoals and that city is lost to us, it will work a positive 
injury to the rest of Georgia as we would be forced 
to raise our rates throughout the state with the cream 
of our business gone.” 


aa 


“No counselors of public ownership can explain how 
certain gigantic and economically necessary corporations 
will be any better managed under political control than 
our cities, large and small. They ask us to fly from 
corporate evils which we see are bad to political evils 
which are obviously as bad.” 


> 


“The absurdity of some of these (congressional) 
proposals is evident in the fact that the farm relief 
bill gives the farmer a bonus for curtailing his output, 
while at the same time, one object of the Norris bill 
for the development of Muscle Shoals is to provide 
cheap fertilizer, presumably for the purpose of increas- 
ing agricultural production.” 


607 








What Others Think 





The Effect of the Depression upon 
Electric Power Rates 


Beer nnag is now much controversy 
over whether “emergency projects” 
of the government ought to be paid 
for out of current budgets on a pay-as- 
you-go basis or financed with bonds to 
be retired by the taxation of a future 
generation. The present public debt of 
practically all of our great powers 
seems to have been erected upon the 
principle that the amount of debt that 
can be incurred is limited only by the 
capacity to pay annual interest upon it. 
As a financial lecturer recently stated, 
the generation in which we live appears 
to be that generation for whom it was 
inevitable, some day, that it could not 
raise enough money to pay that annual 
interest. It may seem whimsical to say 
that the public pursekeepers of our im- 
mediate ancestors found a way to gallop 
into the unknown future, seize the 
monetary wealth of unborn generations, 
and gallop back into the living present 
and spend it, but that is what they did— 
many years before Professor Einstein’s 
theory. 

It is unusual, stimulating, and inter- 
esting, therefore, to learn of a proposal 
to reverse the process as applied to 
rate making of public utilities. That 
is precisely what some of our leading 
regulatory authorities now propose’ in 
order to offset the rigors of a depres- 
sion as applied to utility rate making. 
In short, Professor Philip Cabot, eco- 
nomist of Harvard University, and Mr. 
C. Elmer Bown, lawyer and law teacher 
of Pittsburgh, are now joined by David 
E. Lilienthal, noted regulatory com- 
missioner of Wisconsin, in suggesting 
a “depression reserve” to avoid the 
necessity of keeping up utility rates 
during a period of general economic 
depression, merely because utility rates 


had been limited or kept down during 
a boom era. This would, of course, 
require ratepayers of the present gen- 
eration, as soon as business picks up 
and both the utilities and their con- 
sumers get back on their feet, to pay 
rates sufficient to build up a reserve 
for the benefit or relief of some un- 
known generation of ratepayers during 
some anticipated but unpredictable de- 
pression of the future. One reaction 
to this suggestion of having the present 
pay the bills of the future can be 
summed up in the witty retort of Ed- 
mund Burke: 


“And what has posterity ever done for me 
that I should do anything for posterity?” 


B a more careful analysis of the 
depression reserve theory as ap- 
plied to the public utilities discloses that 
it is not as unfair as it may seem at 
first blush, and that there is a great deal 
of common sense in the suggestion. 
Professor Cabot arrived at his decision 
after an analysis of economic forces 
which play upon the destinies of utili- 
ties. Mr. Bown arrived at the same 
place after studying the history and 
theory of the legal system of regula- 
tion. Commissioner Lilienthal chose a 
third route—actual experience with the 
difficulties of administering our regula- 
tory laws with due regard for the rights 
of the people and of the utilities. 

Commissioner Lilienthal would add 
to his suggestion for the depression re- 
serve an important adjunct—the adop- 
tion of the prudent investment theory 
of valuation. Why? That is precisely 
the point of Commissioner Lilienthal’s 
whole contribution as written for the 
Harvard Law Review. 

First of all, he tells us that utility 
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rates have not declined since the begin- 
ning of the depression in 1929, in pro- 
portion to the decline in other com- 
modity prices. Using the year of 1915 
as a 100-index basis, below is an inter- 
esting table which he has formulated 
for general price trends since 1913— 
before the World War. 

Now, argues Commissioner Lilien- 
thal, it is not sound or sensible for one 
industry or group of industries to have 
such rigid rate structures as to keep 
up high prices during a period of de- 
pression, or keep down low prices dur- 
ing a period of generally rising-price 
trends. He says: 

“No system of legal regulation of the 
prices of essential commodities and services 
can wholly ignore such a contraction in 
the spending capacity of the consumers 
who pay for such commodities and services, 
nor in the prices and values of all other 
products and services. 


W: are told, however, that our 
present system of regulation has 
developed certain legal devices for ad- 
justing utility rates to suit changing 
economic levels. These devices are 
backed by constitutional law, as con- 
strued by court opinion, and include 


periodical changes: (1) In the rate 
base; (2) in the value of service, and 
(3) in the rate of return. 

How excellent! One is tempted to 
admire the prophetic vision of our Su- 
preme Court in designing this flexible 
machinery. On closer examination, 
Commissioner Lilienthal assures us that 
we will find it more ideal than practical. 
Rate base valuation, the nub of the 
whole controversy, is a cumbersome and 
messy procedure which takes months 
and even years. It is also very ex- 
pensive and meanwhile utility consum- 
ers cannot get the relief to which a 
periodical dip in the price trend does 
entitle them. To remedy this, he pro- 
poses the prudent investment rate base ; 
a constant criterion which would re- 
quire only perfunctory alteration now 
and then. But how, one may well ask, 
can the rate base be made more flexible 
and responsive to changing price trends 
by freezing it rigid? At this point, 
Commissioner Lilienthal introduces his 
depression reserve: 


“As a way out of this impasse in future 
depressions, would it not be feasible during 
a period of prosperity to permit a return 
in excess of a legal ‘fair return,’ such 


e 


Unweighted Domestic 

composite mfd.gas 
100.2 102.0 
99.9 101.9 
100.0 
98.8 
97.8 
102.0 
111.7 


Year 
1913 
1914 
1915 
1916 
1917 
1918 
1919 
1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 


106.5 
102.5 


140.1 
138.9 
1930 138.3 : 
1931 136.0 125.0 


Sources oF INFORMATION: 


RESSESLSSL=ER’ 
SNwNYWOAO'A A Ope 


RR 
us 


vestment Manuals. 


Domestic 
electricity 


* Department of Labor; 
American Telephone and Telegraph Annual Reports; Transit Journal; 


Telephone 
exchange 
rev. per ex- 
change call 
92.8 


Steam Railroads 
Passenger Freight 
rev. per rev. per 
pass.-mile ton-mile 
101.0 


Street 
car 
fares 


99.9 
100.0 
100.0 
100.0 


143.0 
141.0 
136.5 
126.0 161.2 173.5 
Interstate Commerce Commission ; 
Moody’s In- 
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excess to be set aside in a definitely ear- 
marked reserve, not to be made a part of 
free surplus and not available during ‘good 
times’ for the payment of dividends to 
stockholders? When a depression appears, 
such reserve could be drawn upon to make 
drastic reductions in rates at a time when 
rate reductions are especially desirable eco- 
nomically, and to maintain the credit posi- 
tion of the utility. Such a ‘depression re- 
serve’ for utilities would eliminate a re- 
current inflation and deflation of the rate 
base and yet give the desired flexibility to 
utility rates. Such a plan would seem to 
present no insurmountable legal difficulties, 
although legislation might be necessary.” 


Viewed in this light, the payments 
which any particular generation of rate- 
payers might make towards the depres- 
sion reserve would be more or less in 
the nature of insurance. Most of us 
pay for fire insurance but comparatively 
few of us ever have fires. It is the 
protection for which we pay—our right 
to demand the benefits if disaster should 
overtake us. Likewise, there need be 
no insurmountable argument, therefore, 
to dispute the equity of requiring any 
particular generation of ratepayers to 
contribute to a fund designed to protect 
its own service at reasonable rates, a 
fund in which it could claim a share 
if necessary. It is something like a 
levee built out of contributions of all 
who live on a low bank of an unruly 
stream. The residents who first started 
to pay for its construction may be dead 
and forgotten but there it stands, a con- 
tinuing protection to all against a flood 
which may come at any time. 


HAT is likely to be a source of 

most controversy in Commission- 
er Lilienthal’s suggestion to freeze 
valuations to a relatively constant rate 
base is this: At what point should we 
freeze it? Many utilities would per- 
haps gladly agree that book or invest- 
ment cost even qualified by the elimina- 
tion of “imprudent” items should be 
taken rather than reproduction cost as 
of present-day panic prices. Commis- 
sioner Lilienthal, on the other hand, 
seems rather strict in his proposed limi- 
tations on the freezing process. He 
says: 


“Four legal doctrines seem to be relevant : 
(1) That wasteful, injudicious, and im- 
provident investments are not to be in- 
cluded in the rate base, or in any event are 
not entitled to a full return; (2) that only 
property presently used and useful should 
form part of the base upon which return 
is computed; (3) that the rate of return 
allowed includes a factor for risks of the 
business, so that mistakes in judgment must 
be paid for by the investors; (4) that rates 
may not be so high as to be prohibitive and 
beyond the reasonable worth of the service.” 


These “doctrines,” it will be noticed, 
are not alternative but, like arsenic, they 
have a cumulative effect so that strictly 
applied in four successive steps, it might 
be possible for a merciless prosecutor 
of a utility to arrive at a rate base figure 
somewhere around junk value. Of 
course, temperately applied, a fair figure 
can perhaps be reached but the discre- 
tion of the appraisers from the inves- 
tors’ viewpoint would be appalling. 

Take, for example, Commissioner 
Lilienthal’s explanation of the elusive 
“measure of the value of service.” He 
says: 

“Suppose, as is generally true today, that 
there has been a substantial increase in 
the proportion of the average customer’s 
income which must go to pay for utility 
service, without any change in the quality 
or usefulness of that service. The pur- 
chasing power of the dollar having sub- 
stantially increased since 1929, and the in- 
come of consumers having declined dras- 
tically, it may well be that 1929 rates are 
in excess of the value of the service under 
these 1933 conditions. Evidence that do- 
mestic users of gas, electric, and telephone 
service in large numbers were drastically 
curtailing their use of these essential serv- 
ices, or eliminating them altogether, would 
certainly be relevant in determining whether 
the rates were in excess of what the services 
were reasonably worth. The consumption 
curve may prove a useful statistical meas- 
ure of value of service in relation to the 
charge therefor.” 


Utility rate makers might reply that 
it would prove nothing of the sort. For 
a concrete example, let us suppose that 
in 1929 the telephone company served 
10,000 subscribers, and in 1933 sub- 
scriptions fell off to 7,500, because 25 
per cent felt that they could not afford 
to continue the service. Does this mean 
that rates exceed the value of the whole 
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service or does it merely mean that 
rates exceed such value to 25 per 
cent of the company’s clientele? Is a 
utility’s obligation to serve to be meas- 
ured by what the greatest number of 
subscribers at any one time can afford 
to pay for such service? Perhaps a 
compromise view might be entertained 
whereby an arbitrary line could be 


_ drawn through the center of the com- 


pany’s highest consumption point. In 
other words, when rates exceed the 
value to the majority of the utility’s 
consumers there should be correspond- 
ing revision. Surely a utility is not 
obliged by law to serve everybody in 
its community at a rate everybody can 
afford to pay. 

If this regulatory doctrine were con- 
sistently applied, we should inevitably 
have government operation by default. 


HILE regulatory theorists and re- 

formers discuss possible revision 
in our methods of utility rate faaking 
during a depression, Joseph C. Swidler, 
writing in The Journal of Land & Pub- 
lic Utility Economics, presents evidence 
that the courts and commissions are 
going ahead as best they can with the 
available legal devices to reduce rates. 
Justice Butler’s opinion in the Indianap- 
olis water case of 1926 (272 U. S. 400, 
P.U.R.1927A, 15) seems to be the most 
frequently used authority. Justice But- 
ler there held, or at least it is generally 
interpreted that he held, that “spot” 
reproduction cost must be given pre- 
dominant, if not sole, consideration dur- 
ing a period of relatively stable prices. 
The Indiana commission used that rule 
in cutting the rates of the same water 
company in 1932, and a Federal district 
court refused to enjoin enforcement of 
the order. Mr. Swidler finds this valu- 
ation rule of doubtful benefit either to 
utilities or their consumers. He states: 


“While the mere threat of reduced rates 
will injure a utility’s credit, in order to 
benefit the consumer the threat must be 
carried out, which is another matter. If 
rates are reduced, the pressure on the com- 
pany to pay dividends, perhaps in order 
to maintain the securities of a holding com- 
pany, may lead to impairment of service, 


neglected maintenance, and failure to set 
aside adequate depreciation reserves. Im- 
paired credit may, in turn, eventually result 
in higher rates because of higher cost of 
capital. Of the effect on investors, par- 
ticularly investors in junior and holding 
company securities, it is hardly necessary 
to speak. While it may be that a fixed 
rate base could not altogether have pre- 
vented the issuance of securities based on 
inflated prices, a stable rate base with 
revenue consequently fluctuating between 
much narrower limits than is now threat- 
ened, would undoubtedly have done much 
to stabilize the value and return of utility 
securities.” 


M rR. Swidler feels that reproduction 
cost has definitely broken down 
as a fair or workable rate base factor 
during the depression. He points out 
that it is illusory to argue that the con- 
sumers, having paid rates based upon a 
consideration of reproduction cost dur- 
ing the high-price era should insist upon 
its retention during the low-price era. 
He gives two reasons: (1) Reproduc- 
tion cost is not likely to go as low as 
investment cost in the case of most utili- 
ties, and (2) fair return must exceed 
bond interest and brokerage expense. 
He concludes: 


“The conflict in the various standards of 
fair return is essentially attributable to the 
fact that certain costs are much more rigid 
than others so that tests based on the cost 
of money, a relatively rigid cost, will in a 
period of falling prices conflict with tests 
based on the cost of materials and labor, 
which fluctuate widely with changes in gen- 
eral economic conditions. In more pros- 
perous periods the standards do not neces- 
sarily conflict, since they determine only 
minimum returns, and the return may be 
fixed at a point above that required by 
any of the tests. In times of depression, 
however, there is no such easy solution 
of the problem; if two standards conflict, 
one or the other must be held to be con- 
trolling. Like the reproduction-cost rules 
in valuation, our present standards of fair 
return will not work in a depression. The 
problem of revising those standards to 
eliminate conflict is one which the Supreme 
Court may now have to face.” 


A of the general demand for 
wholesale utility rate reductions 
during the “economic emergency” is 
the recent report of the Tennessee com- 
mission to its legislature in response to 
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a resolution calling upon the commis- 
sion to make such a reduction. The re- 
port stated that a general reduction of 
25 per cent in public utility rates in 
Tennessee “would result in the bank- 
ruptcy of every utility in the state.” 
The commission also declared that the 
conclusion of the House resolution that 
utility rates have not been reduced dur- 
ing the depression was false. Tennessee 
reductions since 1930 alone were cited 
to an amount exceeding $1,000,000. It 
was stated that Tennessee power rates 


are now lower than at any time since 


1913. 
—F. X. W. 


REGULATION oF Pusiic UtiLities DurING THE 
Depression. By David E. Lilienthal. Har- 
vard Law Review. March, 1933. 


Utitiry RATE MAKING IN THE DEPRESSION. 
By Joseph C. Swidler. The Journal of 
Land & Public Utility Economics. No- 
vember, 1932. 


REpPoRT OF THE RAILROAD AND Pustic UTILI- 
TIES COMMISSION OF TENNESSEE TO THE 
68TH AssEMBLY, March 22, 1933. 





The Defense of the Unregulated Motor Carriers 


HERE is an interesting regulatory 

trial now being conducted for the 
benefit of the American public at large. 
The court is the highest forum on earth 
—a tribunal mightier even than the Su- 
preme Court of the United States—the 
Court of Public Opinion. 

The railroad industry is appearing in 
the role of the prosecuting witness— 
the outraged victim of felonious attack 
upon its business preserves by the de- 
fendant, cast as the villain in the rdle 
of the motor carrier industry. 

The defense is based upon mistaken 
identity. The motor carriers claim that 
it is the private automobiles and pri- 
vate carriers, not to mention the depres- 
sion, which have done the dirt to the 
railroads. They point out that if all the 
revenue taken in by the motor carriers 
throughout the land were handed over 
outright to the railroads, it would not 
put the railroad Humpty Dumpty back 
on the wall, or even help out much. So 
the motor carriers claim that the crime 
must have been committed by a “couple 
of other fellows,” and ask for a ver- 
dict of acquittal. More specifically, 
they ask to be excused from the rigors 
of strict regulation which the new 
Democratic Congress is reported to be 
cooking up for the busses and trucks 
to help the ailing rail lines. 


ARLY last December, the Supreme 
Court of the United States effec- 


tively removed one of the strong points 
in the motor carriers’ line of argument. 
The motor carriers used to claim that 
most of the railroads’ loss of business 
resulted from the wild-cat operation of 
the private contract carriers. 

“And since you cannot constitution- 
ally regulate the private carriers,” they 
would say, “why bother to burden the 
regwar carriers with regulation which 
would place them at an unfair disad- 
vantage in competing with the private 
carriers, especially since the common 
carriers really do so little harm them- 
selves to the railroads, but are only try- 
ing to keep the motor carrier industry 
as a whole honest and respectable?” 

But the Supreme Court held in the 
celebrated case of Stephenson v. Bin- 
ford that the private carriers can be 
constitutionally regulated. So now the 
fat is in the fire again. The motor car- 
riers, common and private alike, will 
have to “plead over.” 


N entertaining recent arena for 

these regulatory pyrotechnics was 
furnished during the month of Decem- 
ber by the late Mr. Coolidge’s National 
Transportation Committee. Here the 
Association of Railway Executives 
locked horns with the National Auto- 
mobile Chamber of Commerce. The 
Business Week recently took occasion 
to summarize the opposing contentions 
as follows: 


612 





THE 
ar- 


ON. 
of 
Vo- 


[LI- 
‘HE 








PUBLIC UTILITIES FORTNIGHTLY 


“The competing briefs diverge quite as 
sharply as expected on the question of 
whether the automobile is paying for its 
‘roadbed’ as the railroads must pay for 
theirs. The rail executives offer a statis- 
tically supported negative. The highway 
users contend that special motor vehicle 
taxes in 1931 paid 92 per cent of current 
state highway income from state sources 
after diversions for many other purposes, 
adding that, as now equipped, trucks do 
not ‘destroy’ the highways. 

“Contrasting with all this clash of op- 
posing argument is the unanimity of the) 
two briefs on the position that railroak 
regulations enacted when railroads had a 
practical monopoly on transportation serv- 
ice should be reviewed and perhaps re- 
laxed in the light of the change which has 
wiped out that monopoly. On this, Point 
22 and last of the N. A. C. C. array of 
‘fundamentals’ states succinctly that the 
public interest will be better maintained 
‘by removal of unsound railroad regula- 
tion than by the addition of burdens on 
motor transportation.’ 

“The railroads, of course, had other bat- 
tles to fight in the same brief. These are 
indicated in their list of recommendations: 
That the R. F. C. be empowered to make 
future rail loans on I. C. C. certification 
of their soundness without asking security 
—since the roads have little available col- 
lateral left; that the recapture clause of 
the Interstate Commerce Act be repealed 
retroactively; that voluntary consolidation 
be encouraged; that the government get 
off the inland waterway barges; and final- 
ly that Mr. Coolidge and all concerned 
take note that ‘the present level of railway 
wages is unjustified, profoundly injurious 
to the public interest.’ ” 


Bere what Mr. Coolidge’s reaction was 
to this debate will probably have to 
remain unknown, unless by some happy 
chance he confided his views prior to 
his sudden death to Al Smith or other 
fellow members of the committee. It 
would be, indeed, unfortunate if the 
conclusions of this great American on 
such an important subject are to be lost 
forever. But as the usually forthright 
Mr. Smith and the other members of 
the committee appear to be saving their 
views for more complete expression at 
a later date, it is necessary to venture 
somewhat afield for the “reaction 
story.” 


oe St. Louis Post-Dispatch con- 
cedes that some relief is due for 
the railroads, but it believes that the 


railroads themselves must first come in- 
to court with clean hands. They have 
their faults, as the editorial points out: 


“. , Their cardinal sin is overcapi- 
talization, which, until corrected, will im- 
pair, if not defeat, any remedial plan that 
may be fashioned. They will have to re- 
vise their capital structure, as the Inter- 
state Commerce Commission advised the 
Frisco to do, before they can ever regain 
a truly healthy status. They will have to 
do much more, but honest capitalization is 
a fundamental in their comeback. They 
will have to get rid of a banker control 
which has been primarily interested in pro- 
moting any venture or speculation that 
yielded fat commissions rather than in the 
stability of the railroad properties. They 
will have to get from under the holding 
companies superimposed upon so many of 
them for the unsound purpose of high fi- 
nance. They will have to write off super- 
fluous, or dead, mileage in large figures. 
They will have to abolish their ruinous 
surplusage of service. They will have to 
wield a ruthless ax on executive personnel, 
dropping official heads in acres of baskets. 
And when all that is done, they will have 
to forget their legendary supremacy, scrap 
all the traditions of operation established 
in their period of monopoly, and get down 
to the job of winning and holding their 
place in the grueling race of modern 
transportation. 

“One thing is clear. The competing 
transportation agencies arraigned by the 
railroads are here, with every indication of 
steady growth. Here, too, are the 
railroads, the basic element in the com- 
pound, so to speak, rendering an indispen- 
sable service, and destined by the inexor- 
able law of progress to be the backbone of 
the great system of transportation which 
the expansion and economy of the future 
demand.” 


N addition to these internal improve- 

ments, Mr. Edward Hungerford, 
writing in The American Mercury, has 
other improvements to suggest—im- 
provements in service and public rela- 
tions—improvements that will make the 
traveling public once more railroad 
minded. Reduced rates to meet the 
present economic situation, improved 
schedules and equipment—all these de- 
tails, he believes, will be necessary along 
with protective regulation to make pas- 
senger traffic return to the railroads in 
increasing volume. 

Mr. Hungerford accepts motor bus 
regulation as inevitable. He states: 
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“If the Interstate Commerce Commis- 
sion will go along with the railroad peo- 
ple—and there is every present evidence 
that it will—there will be a distinct ad- 
vance toward the solution of the problem. 
But its capacities in that direction are lim- 
ited. It and its confréres—the state regu- 
latory boards—have little or no power over 
highway carriers. The rail operators, be- 
set by bus competition, lower their rates 
in an honest effort to get back the business 
that has been stolen from them. But to 
change their tariffs they must file a 30- 
day advance notice. That is the law. But 
no law compels the bus operator to file 
such advance notices. He can—and often 
does—change his rates of fare overnight, 
and as many nights as he pleases. Gradu- 
ally, however, law and order are overtak- 
ing him. The whole present trend of state 
and Federal legislation is toward making 
him comply with the same laws and prac- 
tices as govern his big competitor of the 
steel highway.” 


N” all of the state commissioners 
are so favorably disposed to- 
wards the case of the rail carriers. 
Chairman John F. Shaughnessy of the 
Nevada commission filed a statement 
at the last annual convention of the 
commissioners at Hot Springs, Arkan- 
sas, which denies most of the railroad 
men’s claims concerning taxation. 
Commissioner Shaughnessy stated : 


“The Bureau of Public Roads has testi- 
fied before Congress that of the 2,700,000 
miles of road in the United States approxi- 
mately 300,000 miles are improved high- 
way, and that as to these highways 90 per 
cent of their cost of construction and 
maintenance is being taken care of by per- 
sonal property, gas, registration, and road 
taxes, paid by automobiles, stages, and 
trucks, while the remainder comes from 
taxation of general property; therefore, the 
railways’ share of the remaining 10 per cent 
raised by general taxation is small—prob- 
ably less than 2 per cent for the large 
benefits they are receiving, from which it 
follows that the issue of subsidy they raise 
fails to analyze.” 


The statement goes into further anal- 
ysis of the taxes paid by the motor car- 
riers and concludes that “taken over a 
reasonable period of years in the future 


it must appear that highway construc- 
tion and maintenance will pay all bond 
redemption and interest and become 
self-liquidating and self-supporting.” 
Another interesting statement of 
Commissioner Shaughnessy has to do 
with the amount of business diverted 
from the railroads to the competitive 
bus, air, and water carriers. He stated: 


“The traffic flowing from these agencies 
is yet so small that if it were altogether 
turned to the rails it would not produce 
returns on book cost of rail plant, but even 
if it would, the public has no intention of 
sacrificing the merchant marine, highway, 
and air transportation. Moreover, high- 
way construction of improved roads, as 
well as their operation, are feeding the 
railroads a large traffic which is highly 
compensatory.” 


HAIRMAN Shaughnessy is opposed 
to regulation of motor carriers at 
this time. He stated: 


“Regulation of rates and fares is not yet 
important for either automotive passenger 
or freight service. The improvements that 
are taking place in the art of rendering this 
class of transportation is sufficient to keep 
rates reasonable, and the powers of the 
various state commissions to grant addi- 
tional certificates in case service is inade- 
quate or rates are excessive adequately 
cares for the situation. For these reasons 
there is little necessity for the duplicate 
filing of rates, schedules, and the making 
of reports to the Interstate Commerce 
Commission, as well as requiring all com- 
mon carriers and contract operators to se- 
cure certificates of public convenience and/ 
or permits designating limits within which 
operations will be performed.” 


—W.R.N. 


Trains vs. TrucKs. Editorial, The Business 
Week. December 14, 1932. 


Tue Cry or THE Ramroaps. Editorial. St. 
Louis Post-Dispatch. December 12, 1932. 


Better Days ror Rat PAssencers. By Ed- 
ward Hungerford. The American Mer- 
cury. January, 1933. 


STATEMENT by John F. Shaughnessy. An- 
nual Convention N. A. R. U. C. Hot 
Springs, Arkansas. November, 1932. 





Wuat THE Recorps SHOw aBouT Rate RepucTions By CoMMISSIONS: 
q A statistical study of rate cases which refutes the allegation that the 
regulatory authorities have been unmindful of the lower trend in costs. 

In the next number of this magazine. 
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The Demand for a More Rigid—and Less Sound— 
Type of Utility Regulation 


HE bulky volume “Public Utility 

Regulation” is the work of schol- 
ars who have spared no pains in master- 
ing the literature of the subject which 
in half a century of conflict has reached 
staggering proportions. As indicated in 
the preface, they have aimed “to an- 
alyze and criticize the administration 
of those agencies responsible for utility 
regulation and to indicate in what ways 
the present powers and methods of pro- 
cedure might be strengthened” ‘ 
“so far as possible without bias or 
prejudice.” 

As a textbook for young students 
who desire to avoid the painful task of 
thinking for themselves, this work is ad- 
mirable, but mature men who, as pub- 
lic utility executives or teachers, have 
thought deeply upon the subject will 
find it a rather meager diet. This is 
partly due to the conscientious desire 
of the authors to avoid bias and preju- 
dice. Such an attitude makes vigorous 
and imaginative thinking impossible, 
for no man who has reached indepen- 
dent conclusions as a result of hard 
thinking can be truly unprejudiced. 

Moreover, the book is clearly the 
work of outsiders who have no vivid 
picture of what goes on in the heat of 
battle. Only those who have fought on 
the firing-line as commissioners, execu- 
tives, or financiers, can tell us how the 
battle goes, and lacking such knowledge 
it would require imaginative genius to 
see and to describe the new methods of 
regulation which are so urgently needed. 

One may heartily assent to the au- 
thors’ opinion that regulation of these 
industries during the last fifteen years 
has not achieved complete success, with- 
out agreeing with their conclusion that 
the solution of the problem is to be 
found in more rigid regulation. As 
they point out, these industries, with 
the exception of the street railways, are 
growing rapidly and this growth is 
likely to continue. Under such condi- 


tions, rigid methods of rate regulation 
based on a formula, like fair value « 
fair return—fair profit, are likely to 
hamper or distort growth. 


HAT is urgently needed is not a 
more rigid but a more flexible 
method of regulation which will bend 
and stretch like the skin of an athlete. 
Regulation of the steam railroads, 
which, under the guidance of the Inter- 
state Commerce Commission, has been 
the most complete and the most search- 
ing which the nation has known, has 
been the least successful. In the recent 
report of the so-called “Coolidge Com- 
mittee” on the railroads we have an 
explicit statement by well-qualified men 
that rate regulation by formula has 
failed and we may suspect that if regu- 
lation of the other utilities is made more 
formal the result will be the same. 
Success in regulation does not lie in 
that direction. In what direction it does 
lie we do not know, and for this reason 
bold and imaginative thinking, based on 
intimate knowledge, is our greatest need. 
But such thinking is very difficult and 
very rare because intimate knowledge 
implies specialization, and the thinking 
of the specialist, while priceless within 
his field, is likely to break off short 
when he departs from it. We see this 
brittle mindedness on every side. Law- 
yers, doctors, teachers, business men, 
and scientists are equally its victims. 
The more minute and profound their 
knowledge in their chosen field the 
more rigid they are likely to become. 
In the field of public utility regula- 
tion, as in many others, what we need 
is more wisdom and less knowledge. 
If we are to get it we may have to look 
to men outside the industry who do not 
carry such a deckload of knowledge. A 
recent article? in the Cincinnati Law Re- 





1“Rate Planning—A Departure from Fair 
Return on Fair Value Methods,” Irwin S. 
Rosenbaum, University. of Cincinnati Law 
Review, January, 1933. 
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view by Irwin S. Rosenbaum is a straw 
which shows which way the wind blows. 
The chapters on rate structures, while 
carefully and thoroughly prepared, suf- 
fer from the professional bias. Pro- 
fessors are outsiders who cannot fully 
appreciate the forces at work in the 
market and who commonly have more 
faith in the accuracy of cost allocations 
than is justified by the experience of 
practical men or even by economic 
theory. As Mr. Locklin remarks: 
“Most economists are inclined to con- 
sider cost allocations as unsound in prin- 
ciple. Hadley stated that an apportionment 
of costs results in ‘a false and arbitrary 
return which is worse than none at all.’” 2 
The chapter on “Telephone Rate 
Structures” is an example of this, 
where the authors appear to overlook 
the peculiarity of this service, namely, 
that it is two-way traffic to and from 
anywhere. 


okey book deals with regulation and 
it is perhaps unreasonable to ask 
that the future of these regulated in- 
dustries should be a matter of major 
concern. But I must confess that the 
chapter on radio disappointed me. It 
is wholly devoted to a discussion of the 
difficulties of regulating an industry 
which knows no boundaries. Of course, 
these difficulties are annoying but the 
problem of major importance is how 
the vast possibilities of radio communi- 
cation can be most completely de- 
veloped. Radio communication seems 
to be the most powerful tool of adult 
education which the world has ever de- 
vised. This nation at this time needs 
adult education more than at any period 
in its history in order that we may ad- 
just ourselves rapidly to our changing 
environment. And yet under the con- 
ditions of private ownership which we 
now have, where advertisers provide 
all the revenue, the use of radio as a 
method of education is fatally obstruct- 
ed. God knows this nation has been 
sufficiently bedeviled with advertising in 
printed form without infecting with it 

2“The Literature on Railway Rate Theory,” 


D. Philip Locklin, The Quarterly Journal of 
Economics, Vol. XLVII, February, 1933. 





the very air we breathe! We face here, 
I think, the most difficult and most im- 
portant problem in the whole field of 
public utility regulation, namely, how to 
rescue this great tool of public educa- 
tion from the plight of the unadulterated 
profit motive. 


ise chapters on holding companies 
seem to me particularly good. The 
abuses to which this form of corporate 
organization is liable are set forth clear- 
ly, and also the difficulties of control. 
These difficulties are serious but not in- 
surmountable. Most of the damage has 
been done to the stockholders of the 
holding companies, who will see to it 
that the worst abuses are corrected. 
In some cases the customers of the 
operating companies have suffered from 
holding company control and they are 
likely to suffer more in the future 
if the holding companies cannot be 
brought under control. It will be diffi- 
cult to do this working from outside 
for as the authors point out it is a game 
of blindman’s bluff in which the clever 
and unscrupulous manipulator has the 
advantage. Perhaps it would be wiser 
to attack the problem from inside. Why 
not “set a thief to catch a thief?” 
Being a college professor myself, I 
appreciate keenly the difficulties under 
which these authors labor and I sympa- 
thize. But we must remember that we 
are a privileged class which lives a pro- 
tected life and should pay for its pro- 
tection. Unless we can do creative 
thinking which will help the men on 
the firing-line to win victories over 
Chaos and the Unknown we may not 
be worth protecting. Especially in these 
troubled times, our responsibilities are 
great. We must strive to avoid the 
evils of specialization and keep our 
minds active, flexible, and broadly sym- 
pathetic. Otherwise, our protection 
may be withdrawn and we may be 
turned out into an unsympathetic world. 
—PuHILip CaBoT 
Harvard University 
Pusric Utmity Recuration. By William E. 


Mosher and Finla G. Crawford. New York: 
Harper & Brothers. 1933. 612 pages. $5. 
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The March of Events 








House Modifies Muscle 
Shoals Bill 


wn April 20th, the House Military Affairs 

Committee reported an agreement on 
the administration’s Tennessee Valley de- 
velopment plan, including the Muscle Shoals 
feature. The report was introduced by 
Representative Hill of Alabama, a member 
of the committee. Besides a modification 
providing that the Board of Authority must 
first seek for eighteen months to lease the 
nitrate plant to private owners on a 50-year 
contract with a minimum production guar- 
antee, the principal modification of interest 
to utilities was an amendment changing the 
bill to make it compulsory that the board 
attempt to lease outright, acquire transmis- 
sion rights, or sell to private companies at 
the switchboard before resorting to condem- 
nation of privately owned existing transmis- 
sion lines. Another amendment, known as 
the Browning amendment, would af.ow con- 
struction of dams at Federal expense where 
the purchaser has entered into a long-term 
contract for the purchase of energy at the 
switchboard, and where the entire costs of 
the project can be amortized over a 60-year 
term. 

The board was authorized to negotiate with 
owners of private transmission lines to carry 
the power from Cove creek to Muscle Shoals, 
but would have authority to condemn exist- 
ing lines if necessary to provide an outlet. 
The owners of property condemned by the 
board would have the right to seek higher 
remuneration by jury trial if dissatisfied with 
the award allowed by the board. 


> 


House Shifts Electric Tax 
to Producers 


i a surprise move engineered by Repre- 
sentative Whittington (D.), the House of 
Representatives on April 20th approved an 
amendment to the Federal gasoline tax bill 
that would shift the Federal tax on electricity 
from consumers to producers, as originally 
designed by the House bill at the last session. 
The House members have been restive ever 
since a conference committee during the 
spring of 1932 ignored the wishes of the 
House Ways and Means Committee and 
agreed to a Senate amendment which imposed 
the tax directly upon consumers. The bill 
with the electric tax amendment was passed 


on April 20th by the House by a vote of 
313 to 45. 
nd 


Commissions Object to Tele- 
phone Depreciation Ac- 
counting Features 


BJECTIONS to certain features of the uni- 

form system of accounts for telephone 
companies as prescribed by the Interstate 
Commerce Commission, effective January 1, 
1933, were presented April 13th at a hearing 
before Commissioner Joseph B. Eastman. 
Protests were made on behalf of the states 
of California, Maryland, Missouri, New 
Hampshire, New York, Oklahoma, Pennsyl- 
vania, Washington, Wisconsin, and the Dis- 
trict of Columbia. 

Chairman Milo R. Maltbie, of the New 
York Public Service Commission, read a 
brief setting forth objections. He stated 
that only 10 to 15 per cent of telephone 
business is interstate, but that the Federal 
commission’s order has the effect of con- 
trolling the fiscal affairs of all the properties 
of the companies, both intrastate and inter- 
state. The hearing was continued to June 
14th, when the companies will be heard. 


* 


Rail Control of Air Lines 
Proposed 


Caen of a giant aviation corporation 
which would operate throughout the 
United States and would be controlled by 
the railroads was proposed by one of the 
leading rail executives in the West, accord- 
ing to a San Francisco gee of April 10th 
to the Denver Post. He does not believe 
that the aviation industry will become an 
important factor in handling passenger traffic 
between cities that are in close proximity 
to each other. But he does foresee a steady 
increase in long-distance travel by air and 
is strongly of the opinion that the railroads 
should enter the field. 


¥ 


New Power Scandal Involves 
Hydro Commission 


HE privately owned and operated power 
industry has no monopoly on scandals 
according to current Toronto dispatches to 
the national weekly, Labor. Following upon 


617 








PUBLIC UTILITIES FORTNIGHTLY 


the Beauharnois disclosures of two years ago, 
which involved high officials of the then gov- 
erning Liberal Party, the recent developments 
cast a cloud upon the present Conservative 
Party which succeeded the Liberals to office 
after a campaign based in large part upon 
the “Beauharnois scandal.” 

The new controversy involves the power 
site at the Abitibi Canyon, leased by the 
Ontario government to the Abitibi Paper 
Company which formed the Ontario Power 
Service Corporation to develop the power, a 
large block of which the province agreed to 
buy. A $20,000,000 bond issue was floated 
but, following interest defaults, the market 
price sagged as low as $27 a share. Then 
came news that the government would take 
over the project. The price ran to $67. 
When the deal. was finally completed, the 
provincial government exchanged for the 
whole $20,000,000 issue of the private com- 
panies’ bonds $18,000,000 worth of Ontario 
“Hydro” bonds, backed by the government’s 
credit. Subsequently, it was announced that 


e 


Premier George S. Henry, head of the Con- 
servative government of Ontario who com- 
pleted the deal for the government, and Rt. 
Hon, Arthur Meighen, former Dominion 
Premier, and now Conservative leader of the 
Dominion Senate, as well as a member of the 
Ontario Hydro Commission, were personally 
financially interested in the private companies 
which held a considerable block of the private 
companies’ bonds. Premier Henry is reported 
to have admitted that he “may have made 
a mistake” in failing to disclose his holdings 
to his colleagues, but he still insists that he 
made a good bargain for the province. 

The Toronto Globe, which editorially stated 
that “Premier Henry has not shown that he 
is as profitable an investor for the province 
as he is for himself,” published a news item 
on April 13th declaring that the resignation 
of Rt. Hon. Arthur Meighen from the hydro 
commission is “believed imminent and in- 
evitable.” It also hinted that the resignation 
of Hon. John R. Cooke, chairman, is already 
in Premier Henry’s hands. 


Alabama 


Bills Aiding Municipal 
Plants Enacted 


Ce B. M. Miller on April 7th signed 
the three Carmichael bills authorizing 
Alabama cities, towns, and counties to acquire 
and maintain power transmission and dis- 
tribution systems to serve their communities. 
The measures were passed by the extra ses- 
sion of the legislature in expectation that the 
Federal government will shortly place the 
huge Muscle Shoals plant into extensive 
operation. Under authority of the group of 
bills, municipalities and counties may com- 
bine in the construction or acquisition of 
power lines to connect with the shoals project 
and operate facilities for the retail distribu- 
tion of power to consumers in their respec- 
tive communities. Approval of the voters for 
such projects would be required. 


Public Ownership Opposed by 
Birmingham Official 


PPOSITION to municipal operation of utili- 

ties was expressed by President J. M. 
Jones, Jr., of the Birmingham commission, 
in a plea for lower utility rates for that 
city. However, he declared that if the 
government develops and operates Muscle 
Shoals, he will be in favor of Birmingham 
operating its electric plant if necessary to 
obtain reduced rates. He stated that he is 
convinced that utility rates now charged in 
Birmingham are excessive, but announced his 
intention of continuing to seek lower rates 
through the Alabama Public Service Com- 
mission which body alone has the power to 
force reductions, and mentioned the fact that 
a reduction had been obtained in electric rates 
through such procedure more than a year ago. 


= 
Arizona 


Statewide Utility Rate 
Probe Started 


HE state corporation commission started 
preparations on April 5th for making 
valuations of all public utilities in Arizona 
for the purpose of possible reduction of rates. 


The commission held a meeting on that date 
at which the preliminary plans were formu- 
lated and machinery set up for the work. 
All public utilities—electric light and power 
companies; gas and water companies included 
—will come under the scrutiny of the com- 
mission during the survey. Rate schedules 
of the various utilities will be studied and 
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readjustments will be made by the commis- 
sion wherever found necessary. The cost of 
making the survey and setting the valuations 


will be defrayed by the public utilities in- 
vestigated, pursuant to a bill enacted by the 
recent session of the 11th legislature. 


e 


California 


Bill Would Cut Utility Rates 
Twenty Per Cent 


MEASURE introduced in the California 

assembly (AB 2341) by Assemblyman 
C. Ray Robinson of Merced county and 
M. S. Meeker of Fresno county would com- 
pel a 20 per cent reduction immediately in 
all public utility gas and electric charges, 
the discount period to be in effect for one 
year. Provisions of the emergency legislation 
would be enforced by the state railroad com- 


mission. According to the Sacramento Bee, 
Robinson and Meeker take the position that 
a reduction in the gas and electric bills of 
California consumers would give the people 
greater relief than a like or heavier reduc- 
tion in local taxes for the alleged reason 
that public utility service charges exceed 
those for the upkeep of local government. 
The bill is in apparent opposition to the 
plan which was proposed by the California 
Railroad Commission to increase utility taxes 
instead of requiring rate reductions by legis- 
lative act. 
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Colorado 


Home Rule City May Abolish 
Water Board 


pores initiating a charter amendment 
to abolish the water board of the home 
rule city of Denver were filed by Attorney 
Ellett N. Shepherd with Albert C. Monson, 
county clerk and recorder, on April 15th. 
The amendment, which bore the signature 
of more than 9,000 Denver voters, would 
abolish the water board and create a water 
department to be vested with all the functions 
and powers and to be subject to all the legal 
limitations and obligations of the water board. 
The office of the manager of the water de- 
partment would be created. The manager 
would be appointed by the mayor and would 
hold office as long as his services are satis- 
factory to the mayor. The amendment will 
go before the Denver voters on May 16th. 
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Otto Bock Returns to State 
Commission 


LTHOUGH many in regulatory circles will 

regret the loss of Worth Allen, whose 
term as Colorado public service commissioner 
expired last January, a former member of 
that commission who has gained many firm 
friends in regulatory circles, will take Com- 
missioner Allen’s place. This was assured 
when Governor Johnson named Otto Bock, 
Denver attorney, for a 6-year term. Com- 
missioner Bock, a former member, failed of 
reappointment two years ago when Governor 
Adams named former state Senator E. E. 
Wheeler to the commission. Although some 
opposition was expected in the Colorado 
senate to his confirmation, it was generally 
believed that the governor’s appointment 
would be confirmed. 


Conneéticut 


Commission Secures Rate Cut 
on French Phones 


A= of informal conferences between 
the state public utilities commission and 
the Southern New England Telephone Com- 
pany, extending for three months, preceded 
the announcement by the company of a re- 
duction from 25 cents a month to 15 cents 


a month in the rates for the use of the 
so-called “French telephone.” it was revealed 
on April 10th. The case was cited by Chair- 
man Richard T. Higgins of the commission 
as an example of the codperative methods 
used by the commission and the public utilities 
companies to avoid the expense of hearings, 
when possible, in settling minor differences 
which come up between utilities and the 
public. 
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Distri&t of Columbia 


Cab Companies Ask for 
Higher Rate 


istrict of Columbia, long a scene of con- 

tinued rate wars between taxicab compa- 
nies, witnessed the spectacle of certain inde- 
pendent cab operators themselves asking the 
District of Columbia Public Utilities Commis- 
sion for the establishment of a minimum rate 
of fare for taxicabs operating throughout 
Washington, and uniform zones for flat-rate 
charges. The petition, filed by one of the 
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larger cab companies, was said to be a move 
to provide “emergency relief” for drivers now 
said to be suffering from existing competitive 
low rates. 

Commission officials, who oppose the flat 
rate system of charges and have sought a 
return to the meter system, said consideration 
of the taxicab problem must await decisions 
on pending litigation and legislative proposals. 
The commission has so far been restrained 
from putting into effect a metered cab rate 
order by the refusal of Congress to appro- 
priate funds to carry out such enforcement. 


Georgia 


Ouster of Entire Georgia 
Commission Demanded 


T: HE Georgia Federation of Labor, through 
its counsel, Jack C. Savage, of Atlanta, 
on April 8th called upon Governor Eugene 
Talmadge to remove from office the five 
members of the Georgia Public Service Com- 
mission. Under the statutes the governor 
can remove the commissioners or any other 
state officials “for cause.” 

Mr. Savage, who also is assistant city 
attorney of Atlanta, declared that he was 
going to call upon the chief executive to oust 
Commissioners Knight, McDonald, Felton, 
Woodruff, and Chairman Perry because of 
the new schedule of electric light and power 
rates set late in March when the service and 
demand charges enforced for the preceding 
four years were eliminated. 


¥ 
Perry Moves for Uniform Rail 
Rate Reductions 


EITERATING his belief that “railroad rates 
are higher than the traffic will bear,” 
James A. Perry, chairman of the Georgia 


Public Service Commission, announced on 
April 8th that he would ask other state 
regulatory commissions to cooperate with 
Georgia in a movement looking toward a 
uniform reduction of railroad charges. He 
said that the Interstate Commerce Commis- 
sion, the Federal regulatory agency, had 
instituted an investigation of all railroad 
freight rates throughout the country, and that 
other state commissions in the southeast 
would be asked to join in a request to the 
1.C.C. to make their investigation a co- 
Operative case. 

Meanwhile, railroad rate warfare broke out 
in the South when experimental rates were 
asked_on April 6th by the Southern Rail- 
way System in an application filed with the 
Interstate Commerce Conataiiion for permis- 
sion to apply one and a half cent day coach 
rates to lines in the competitive territory. Al- 
though without authority to speak for execu- 
tives heads of the road, Atlanta officers of 
the Louisville and Nashville and the Nash- 
ville, Chattanooga and St. Louis railroads, 
according to the Atlanta Constitution, said 
that if the Southern application for experi- 
mental rates is adopted their roads probably 
will follow suit and seek to drop a half cent 
in their passenger rates. 
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Illinois 


Commission Orders Statewide 
Power Rate Probe 


HE newly reorganized Illinois Commerce 
Commission has issued citations against 
the twenty-seven largest electric utility compa- 
nies operating in the state, commanding that 
representatives of these companies appear be- 
fore the commission and show cause why 


their respective rates for electricity should 
not immediately be reduced. This action is 
the most drastic and sweeping in its nature 
of any ever undertaken by the commission 
and follows the announcement made early 
in April by Chairman B. F. Lindheimer that 
“the commission shortly will institute the 
most comprehensive and thorough investiga- 
tion of utility rates that has ever been had 
in the state of Illinois.” 
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Kansas 


Public Service Commission 
Takes Over Securities 
Control 


HE public utilities commission and the 
state securities commission have been 
consolidated and designated as the state cor- 
poration commission, which will exercise 


e 


jurisdiction over public utilities and at the 
same time administer the “blue sky” law for 
general commercial corporations. Homer 
Hoch, former representative in Congress, has 
been appointed by Governor Landon as chair- 
man of the new commission. Jesse W. 
Greenleaf, former chairman, and Ernest R. 
Blincoe were named as associate commis- 
sioners. 


Kentucky 


Utility Rejects Proposed Gas 
Rate Reduction 


[ Va Gas and Electric Company offi- 
cials rejected rates suggested by J. G 
Wray and Company, Chicago engineers, who 
surveyed the gas and electric situation for 
the city of Louisville, at a conference with 
Mayor William B. Harrison and members 
of the revision committee of the board of 
aldermen on April 14th. 

The company contended that the rates were 
not high enough. It was believed, however, 
that the board of aldermen would probably 
follow the Wray recommendations in draft- 
ing a new franchise ordinance. It was also 
understood that the company would be pre- 
pared to fight the matter out in court. 

The aldermen had two gas ordinances be- 
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fore them, one for an all-year mixed gas 
with a content of 900 B.T.U. and one for 
mixed gas for four months and natural gas 
for eight months. The former would provide 
a rate of 55 cents per thousand cubic feet a 
month and 50 cents for the next 8,000 feet, 
and 45 cents for all in excess, while the 
latter plan would provide a rate of 60 cents, 
55 cents, and 50 cents for the same respective 
blocks. The electric rate contract ordinance 
would provide a domestic rate of 5 cents a 
kilowatt hour, dropping to 3 cents a kilowatt 
hour on a room rate basis. 

At a meeting of the board of aldermen 
on April 18th, even lower rates than those 
recommended by the report of J. G. Wray 
and Company were suggested. It was under- 
stood that such action would be by way of 
retaliation for the refusal of the company 
to accept the Wray recommendations. 


Maryland 


Close of Taxicab Hearing 
in Sight 


(Cem: J. Frank Harper announced 
on April 17th that the Maryland Public 
Service Commission did not consider it neces- 
sary for any more taxicab drivers to testify, 
and that the commission was satisfied with 
the information already in the record as a 
result of its prolonged hearings on taxicab 
rates and service in the city of Baltimore. 
Additional testimony would not take any 
more than two extra days, it was stated by 
Mr. Harper, who said that the commission 
was anxious to bring the hearings to a close. 

The Yellow Cab Company, the Independent 
Taxicab Owner-Operators’ Association, and 
the United Railways have petitioned the 
commission for higher fares and limitation 
of cabs, while the Diamond, General, and 


Sun cab organizations have opposed the peti- 
tion. The United Railway Company claims 
unfair competition on the part of the cheap 
taxicabs. 

* 


Power Rate Cuts Will Save 
More Than Half Million 


CHEDULES filed with the public service com- 

mission to effect a saving of $564,000 a 
year to small users of electric current supplied 
by the Baltimore gas and electric compan 
were disclosed April 7th, in accordance wit 
the reduction announced several weeks ago. 
The new rates and classifications which will 
reduce the bills of users of less than 50 
kilowatt hours of current per month will be 
effective on all bills for a full month’s con- 
sumption after June Ist. 
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Massachusetts 


Police Head Raises Taxi 
Fares in Boston 


oLiceE Commissioner Eugene C. Hultman 
of Boston announced on April 13th that 
beginning April 17th there would be a manda- 
tory increase in taxi fares from 15 cents for 


e 


the first quarter mile and 5 cents for each 
additional quarter to 25 cents for the first 
two fifths of a mile and 5 cents for each 
additional fifth. The commissioner said that 
the new rates would enable more than 2,000 
Boston drivers to increase their earnings, 
which, he stated, now average between $6 
and $12 a week. 


Michigan 


Street Cars Cease Running 
in Lansing 


hoy the first time in thirty years, Lansing 
is without street car or bus transportation, 
according to a Lansing dispatch to the Detroit 
News. Failure of employees of the Lansing 
Transportation Company to make the initial 
payment, under an agreement whereby they 
were to purchase the system for $50,000, 
resulted in John Collins, receiver for the 
company, halting operations. One group of 
employees had agreed to a plan of pro-rating 
revenues of the company after necessary 
operating costs were paid. The platform men 
refused to sign such an agreement, but worked 
out the purchase plan which was accepted 
by the receiver. The first payment was due 
April 8th. The city has been negotiating 
for several weeks for bus service, three firms 
seeking the franchise. Collins and city offi- 
cials were to confer on a plan to resume trac- 


tion service until a new bus system is provided. 

Commenting on the situation, an editorial 
in the Michigan State Journal stated: “The 
present situation has come about through a 
chain of circumstances which, if better con- 
sidered, better controlled, would not have 
brought the present result. The city council 
has seen the tendency for months. But it 
lacked the initiative and the courage-par- 
ticularly the latter—to handle the situation. 
But besides the council there are other cir- 
cumstances that have brought the present re- 
sult. Of course, there has been the long 
tendency away from the use of street cars. 
But, as frequently pointed out by the State 
Journal, there has remained sufficient traffic 
to keep the lines in limited operation. Then, 
not so long ago, came the strike of the street 
car operatives. They instigated ‘jitney’ com- 
petition to bring the company to time. In 
that they killed the goose that laid the thin 
dimes. The street car operatives won their 
strike.” 
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Minnesota 


St. Paul Meeting Plans Drive 
on Private Utility Rates 


A FIGHT for lower utility rates was mapped 
on the first day of April by the newly 
organized Citizens’ League on Public Utilities 
at a meeting in the city hall in St. Paul, 
at which mayors of fifty Minnesota com- 


munities were present. The league will make 
an educational campaign for lower rates, 
stricter supervision, and municipal ownership 
of utilities wherever possible. 

Speakers who flayed high rates and urged 
public ownership included the mayors of both 
cities, and R. E. McDonnell, of Burns and 
McDonnell, engineers, making a Northern 


States Power Company valuation for St. 
Paul, and also noted advocate of municipal 
ownership of power plants; Herbert Ander- 
son, of Virginia; E. W. Kelly, manager of 
the Duluth municipal gas plant; Professor 
Irvin Lavine, of the University of North 
Dakota. » 


St. Paul Official Opposes 
Municipal Plant Rate Cut 


Oo cut in water department rates 1S 
anticipated in St. Paul as a result of 
the action of General Superintendent L. N. 
Thompson to Commissioner Clyde R. May's 
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request for a 10 per cent reduction. Mr. 
Thompson stated that the result of an in- 
complete investigation by the bureau of 
municipal research of the financial status of 
the water department shows a cut inadvisable. 
He pointed out that there are approximately 
$400,000 in bonds in the $864,000 sinking fund 
of the water department which are question- 


able in value, according to the research bureau 
investigation. These are on counties 
in the northern tier of Minnesota, which have 
defaulted on similar obligations. It is the 
desire of the research bureau to see that the 
sinking fund be brought up to its full finan- 
cial requirement before any cut is made in 
receipts. 
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Missouri 


Utility Bill Awaits Governor’s 
Signature 


HE Buford bill, according to the St. 
Louis Star-Times, was ready for the 
governor’s signature on April 7th, following 
its passage in the senate by a vote of 21 to 
11. The bill would abolish the public service 
commission and create a commerce commis- 
sion to replace it. It would take over the 
duties of oil inspection and grain and ware- 
house inspection. The state’s public utility 
laws are also rewritten in the bill. 
On April 17th, Representative _ Redick 


7 


O’Bryan, of Randolph county, sent a letter 
and brief to Governor Park, strongly urging 
the veto of the Buford bill. He pointed out 
that necessary delays of rate cases now pend- 
ing before the present commission, would 
act against the interest of the public. On 
April 14th, Senator Albert M. Clark, of 
Richmond county, and Representative A. G. 
Young, of Webb City, Jasper county, wrote 
letters to Governor Park urging him to sign 
the measure and denying emphatically that 
the bill had been sponsored by public utility 
interests. Up to April 18th, Governor Park 
had not intimated whether he would sign 
or veto the measure. 


Nebraska 


The house also passed a law (S. F. 310), 
authorizing the creation of power and irriga- 


Legislature Approves Bill 
Affecting Power 


A to the Lincoln Evening State 
Journal of April 12th, the Nebraska 
house passed by a vote of 77 to 9 a bill 
(S. F. 212) which provides that in first- 
class cities from 5,000 to 25,000, second-class 
cities, villages, and unincorporated areas, 
charges for electricity shall be made on the 
kilowatt-hour basis. Service and all other 
charges are eliminated. It was expected that 
Governor Bryan would sign the measure 
which has already been passed by the senate. 
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tion districts by a vote of 70 to 25. The 
original bill passed the senate with but slight 
opposition, but a sharp difference of opinion 
between representatives from river front dis- 
tricts and those in semi-arid regions de- 
veloped in the house and resulted in numerous 
amendments which make a conference with 
the senate unavoidable. One of the amend- 
ments provided that the governing body of a 
power district shall never lease or transfer 
the property of such district to any person, 
firm, or corporation for operation or other- 
wise. 


New York 


McKee Starts City Drive on 
Utility Rates 
O* April 18th, according to the New York 


Times, Aldermanic President Joseph M. 
McKee took the initiative in pressing for 


rate reductions on electricity, gas, and tele- 
phone service in the metropolitan district 
of New York, and thus maneuvered Tam- 
many Hall out of the initial credit for launch- 
ing a drive that seems likely to become one 
of the chief issues in the fall mayoralty 
campaign. Mr. McKee’s surprise move came 
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in the form of a resolution at the weekly 
meeting of the Committee of the Whole of 
the Board of Estimates. The resolution car- 
ried an appropriation of $50,000 and directed 
Corporation Counsel Hilly to begin immediate 
action aimed at the reduction of utility rates. 
Mr. McKee estimated the resultant saving at 
$25,000,000 a year. 

The resolution caught Mayor O’Brien and 
other Tammany members of the board com- 
pletely unaware. As it was read, the Tam- 
many adherents, according to the Times, gave 
every indication of discomfiture. Mayor 
O’Brien questioned whether $50,000 would be 
sufficient to carry through the investigation. 
Mr. McKee then offered to make the amount 
$100,000, if necessary. The resolution was 
approved without a dissenting vote in the 
original form, however. 

The Times item concluded with the state- 
ment that the utility rate issue has a large 
appeal for the taxpayers and is expected to 
draw their support to the Democratic organ- 
ization. Should Mr. McKee run as an opposi- 
tion candidate for mayor, he is now in a 
position to claim the first credit for launching 
the campaign for lower rates, while Tammany 
Hall has no alternative to supporting the 
drive. 

* 


Bill for Milk Regulation 
Made Law 


OVERNOR Lehman on April 10th signed 
the Pitcher bill creating a state milk 
control board with power to fix minimum 
prices to be paid milk producers. The meas- 
ure sends New York state on its first price- 
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fixing venture as a means of aiding the 
dairy industry. The control board will con- 
sist of the state commissioner of agriculture, 
the commissioner of health, and a third mem- 
ber to be appointed by the governor. Prices 
may vary according to locality. 


* 


Lehman’s Utility Program 
Partially Adopted 


ig ones urgent messages from Governor 
Lehman in the closing session, the legis- 
lature on April 10th scrapped two items in 
the public utility regulation program which 
was sought by the chief executive of the 
state. At the same time the assembly gave 
approval to two bills carrying out portions of 
the 8-point program of the governor: (1) 
better supervision of financing of utility 
companies, and (2) establishing the right of 
a municipality to appear at a rate hearing. 
The Democratic senate on April 8th defeat- 
ed two measures specifically requested by 
the governor. One would have imposed on 
the utility companies the cost of rate pro- 
ceedings, a procedure now followed by the 
insurance and banking departments in in- 
vestigations. The other bill would give in- 
creased bargaining power to the New York 
State Power Authority in dealing with the 
Niagara Hudson Power Company for con- 
tracts for the distribution of projected power 
generated by the St. Lawrence. It would 
have permitted municipalities to own, operate, 
or purchase a public utility and sell the power 
within or without their territorial limits. 


@ 
North Carolina 


State Power Commission Pro- 
posed in Senate 


A BILL to create a state hydroelectric power 
commission to produce and distribute 
electricity, with authority to take over power 
plants and transmission lines of public utili- 
ties now doing business in North Carolina, 
was introduced in both branches of the gen- 
eral assembly on April 14th. In the senate 


it was introduced by Senators W. O. Burgin, 
of Davidson, and Clarence Blackstock, of 
Buncombe. Representative Hubert E. Olive, 
of Davidson, presented the measure to the 


house. 
One of the utilities which would feel the 
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effect of the bill, the Duke Power Company, 
has recently announced in Charlotte that new 
rates designed to effect annual savings of 
$528,000 to its large industrial consumers 
were to be placed into effect May Ist in 
North and South Carolina. The reductions 
are to be made in the form of discounts. 

The proposed law would establish state 
ownership and control for the benefit of the 
people of the state as a whole, with periodic 
revisions of power services and costs to con- 
sumers on the basis of “accurate cost data.” 
Composing the commission would be five 
members appointed by the governor with the 
approval of the senate. The commission is 
expected to maintain its properties and pro- 
duce a reasonable profit therefrom. 
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North Dakota 


Governor Attacks State 
Rail Board 


Ce that a majority of the members 
of the state railroad commission “rep- 
resented the interests of the railroads rather 
than the interests of the people of the state” 
were made by Governor William Langer in 


‘an address at Garrison on April 11th. The 


governor, discussing his vetoes of items in 
appropriation measures passed by the legisla- 
ture, defended his veto of the salary of E. M. 
Hendricks, traffic expert for the railroad 
commission. He claimed that Hendricks had 
used his position in opposition to the interests 
of such concern as the Farmers Union Oil 


Companies, adding that for that reason he 
“immediately vetoed the appropriation for the 
traffic expert’s salary.” Another item vetoed 
by the governor was the appropriation for 
membership in the National Association of 
Railroad and Utility Commissioners. 

In reply, the commission immediately issued 
a bulletin defending the efficiency of the work 
of Mr. Hendricks, as well as the wisdom 
of continued membership in the National 
Association. It was pointed out that the 
commissions had the benefit of the legal 
services of the association’s solicitor general, 
John E. Benton, in prosecuting regulatory 
litigation in the city of Washington. The 
Bismarck Tribune has also taken editorial 
defense of the commission. 


- 
Ohio 


Gate Rate Bill Passed— 
Others Considered — 


$b Lloyd “gate rate bill” became a law 
on April 4th with the signature of Gov- 
ernor George White after a stormy passage 
in both the house and senate. The bill em- 
powers the utility commission to investigate 
the rate structures of gas-producing com- 
panies which deliver such gas to the “gates” 
at various cities in Ohio and sell it through 
local distributing companies. 

Starting April 19th, four senate bills spons- 


ored by the Ohio Association on Public Utili- 
ties Questions were to be heard: (1) The 
Espy bill requiring utilities to keep on file 
with the commission up- -to-date inventories ; 
(2) another Espy bill requiring utility rate 
cases to be referred to zn examiner if the 
commission is unable to pass upon them 
within sixty days after filing; (3) the Mosier 
bill giving the commission power to fix tem- 
porary emergency rates whether or not rate 
questions are pending, and (4) another Mosier 
bill requiring utilities to reimburse municipal- 
ities for their expenses in rate controversies 
where the decision favors the municipality. 


v 
Pennsylvania 


Pinchot Presents Own 
Program to Senate 


A= campaign to curb public utilities, 
under the threat that public ownership 
will be the alternative, was launched by Gov- 
ernor Pinchot at Harrisburg on April 18th. 
He charged that a power trust exists in 
Pennsylvania, through which the people have 
been overcharged $30,000,000 a year, in a per- 
sonal appearance before the state senate to 
demand passage of a drastice measure for 
power regulation. His bill, now before the 
legislature, would: 

“1. Give a reorganized commission control 
over all affiliates of utilities. 

“2. Give the commission power to investi- 
gate contracts between parent companies and 
affiliates. 

“3. Provide for commission approval of all 


rate increases. 

“4. Limit charters and franchises to fifty 
years. 

“5. Forbid the issuance of utility securities 
without commission approval. 

“6. Require that municipally owned utilities 
receive preference in operating rights and in 
the acquisition of other utilities. 

“7. Require utilities to use all net profits 
above a ‘fair return’ as a reserve to balance 
shortages in other years. 

“8. Require commissioners to devote their 
entire time to the duties of their office.” 

Pinchot demanded confirmation by the sen- 
ate of his appointees and at the same time 
asked that his nomination of Dr. Clyde L. 
King to be chairman of the commission be 
returned to him. He stated that Dr. King 
“by a sudden change of front, has destroyed 
the public confidence in himself as chairman 
of the commission.” 
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The Latest Utility Rulings 





Phone Companies Accused of Paying Unearned Dividends 


(a that the telephone compa- 
nies in Wooster, Warren, and Mt. 
Vernon have for more than five years 
been paying unearned dividends out of 
capital were made by the Ohio Public 
Utilities Commission on April 12th, 
when the commission ordered the offi- 
cials of these companies to appear by 

May 3rd to show cause why they should 
not be ordered to restore the capital 
structure or why the facts as found 
should not be certified to the attorney 
general for such legal action as he may 
deem proper. Accusations made by the 
commission also include irregular and 
unauthorized entries, and in the case 
of the Warren Company misleading en- 


e 


tries in connection with the payment of 
dividends. Citation orders were issued 
on the commission’s own motion. The 
order in all three cases stated that in 
the period from 1927 to 1932, inclusive, 


“Despite the fact that the Wooster Com- 
pany had an operating deficit of $197,865, 
it paid dividends totaling $182,525 ; 

“The Warren Company, with a deficit of 
$25,217, paid dividends of $60,025; 

“The Mt. Vernon Company record showed 
a net income of 34 520 and that it paid 
dividends of $68,250. 


Re Ohio Central Telephone Corp; Re 
Warren Telephone Co.; Re Mt. Ver- 
non Telephone Co. (Nos. 8437, 8441, 
8442). 


French Phone Rates Cut in New York State 


HE New York Telephone Company 

was ordered by the public service 
commission on April 5th to reduce its 
charge from 25 cents to 15 cents a 
month for hand-set or “French-type” 
telephones, which was to become effec- 
tive May Ist and will affect about 
800,000 of the company’s 2,400,000 
subscribers in the state of New York. 
It was estimated that the company’s in- 
come would be reduced about $1,000,000 
a year. 

The commission’s opinion even stated 
that there was much reasoning to sup- 
port the claim that any additional charge 
for hand-set telephones is unjust and 
unreasonable and that-it should be 
abolished altogether. It was stated that 
the only justification for any additional 
charge at all finally comes down to 
additional costs incurred in providing 
telephone service by hand sets—a part 
of which, it was believed, had been 
proved by the company. 


The company claimed that the addi- 
tional expense of providing hand-set 
telephones as compared with the con- 
ventional desk set was $2.80 a year. 
The commission revised this figure and 
found the additional expense to be only 
$1.86. The commission refused to 
justify the additional charge on the so- 
called “luxury tax” argument, and con- 
cluded that the telephone company is in 
effect charging two different rates for 
what is substantially the same service, 
since according to its own witness, the 
hand set provides no better service (and 
no worse) than a desk set. 

It developed that desk sets are no 
longer made by the Western Electric 
Company—the affiliated manufacturing 
company of the Bell system—and are 
considered as junk, a large number hav- 
ing been sold for 9 cents each. The 
commission’s opinion expressed the be- 
lief that the hand set is destined to 
become the predominating type. The 
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investigation into the rates for hand-set 
telephones was originally on a complaint 
from the City Affairs Committee of 
New York, but when the committee 
failed to produce any valuable proof the 
commission did its own investigating. 
A suggestion by the complainants that 
the plan used in Washington, D. C., be 
adopted whereby the charge for hand- 


set telephones is entirely remitted after 
a certain amount of money has been 
paid to the company was turned down 
because of insufficient evidence on that 
point and because of certain apparent 
administrative difficulties in putting the 
plan into effect. City Affairs Commit- 
tee v. New York Telephone Co. (Case 
No. 7454). 


& 
Fifty Per Cent Phone Rate Cut Reversed by State Court 


50 per cent reduction in telephone 

switching rates ordered by a dis- 
trict court in Minnesota was held to be 
“confiscatory” by the Minnesota Su- 
preme Court on April 7th. The deci- 
sion reversed two rulings of the lower 
court. The cases concerned rates 
charged by the Northwestern Bell Tele- 
phone Company to the Western Tele- 
phone Company and the Dayten Rural 
Telephone Company, both of the latter 
in Otter Tail county. In both cases the 


switching rate had been reduced by or- 
der of the state railroad and warehouse 
commission of Minnesota. “Neither 
the commission nor the court may, in 
the absence of a showing of mismanage- 
ment, substitute its business judgment 
for that of the company’s officers,” the 
supreme court ruling stated in part ; and 
“the court does not make rates. It is 
concerned only with the question of 
confiscation.” Northwestern Bell Tele- 
phone Co. v. Minnesota Commission. 
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Commission Disapproves New Electric Utility for 
New York City 


Electric Light and Power Company. 
The Spingler-Van Buren Estate, a 
holding corporation, owns a consider- 
able portion of the real estate in the 
territory to be served, and now pur- 


HE New York Public Service 
Commission denied a petition by 

the Spingler Electric Corporation for 
permission to construct an electric plant 
in certain defined territory in the city 
of New York, and for approval of the 
exercise of a franchise which was grant- 
ed to the petitioner by the city of New 
York on December 23, 1931. The peti- 
tioner is an electric corporation in- 
corporated under the appropriate laws 
of New York state and the franchise 
is for a limited area of approximately 
four city blocks in lower Manhattan, on 
both sides of Fifth avenue, between 
13th and 15th streets, which may more 
easily be identified to New Yorkers as 
the general location of the Hearn Stores. 
The area is now served by the New 
York Edison Company and the United 


chases current wholesale from the 
Edison Companies and submeters it to 
its tenants. The alleged purpose of the 
application is to obtain cheaper current 
for the use of the Estate and the 
Estate’s tenants and to other consumers 
in the franchise area, the Estate repre- 
senting, as stated in the record, that it 
is the intention to pass on whatever 
savings can be made. It was further 
apparent that both the Spingler-Van 
Buren Estate and the Curtis Electric 
Corporation, in charge of the sub-meter- 
ing for it, desire to protect the profit 
now made by them through submeter- 
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ing and which in 1931 amounted to a 
gross profit of $72,268 which was equal- 
ly divided between the two corporations. 

The commission’s opinion found, first 
of all, that the proposed local installa- 
tion would not only be of doubtful effi- 
ciency in maintaining continuously re- 
liable service, but would also cost con- 
siderably in excess of the “preliminary” 
figures of the petitioner’s expert en- 
gineering witness. It was found that 
the installation plans proposed by the 
petitioner were open to question, not 
only from the standpoint of efficiency, 
but also their alleged economy. An 
alternative plan for distribution, for 
example, proposed by the petitioner was 
to install all of the ducts and feeders 
under the existing buildings within the 
private property and to cross the streets 
only where necessary. The commission 
found that each time a building would 
be torn down and a new one cohstructed 
there would be a necessary interruption 
to service all of which would interfere 
with reliable and continuous service. It 
was stated: “For a public utility it is 
not advisable to install conduits under 
existing buildings due to the lack of 
accessibility in case of serious inter- 
ruption to service and the necessity of 
changing its distribution system in case 
of new building construction.” 

Upon the investment and annual cost, 
as claimed by the parties and as deter- 
mined by the commission for a partly 
interior and partly street distribution 
system, the cost per kilowatt hour on 
the basis of anticipated consumption 
would be 2.40 cents, as found by the 
petitioner, and 3.10 cents as determined 
by the commission, and 3.87 cents as 
determined by the protesting Edison 
Companies. These figures compared 
with the estimated average of 2.72 cents 
per kilowatt hour for existing Edison 
service based on metered consumption. 

As a result, the commission found 
that the claimed and expected saving 
of $16,032 a year would turn into an 
increased cost of $19,038 as determined 


by the commission’s figures, even as- 
suming a standard and continuity of 
service at least equal to that of the 
Edison Companies, which may be doubt- 
ed. 


Apart from the cost of the proposed 
installation, as compared with the exist- 
ing service, however, the commission 
based its decision on questions of public 
policy. The commission pointed out 
that there was no evidence that the 
consumers in the territory to be served 
would receive better service or lower 
rates through the granting of the appli- 
cation than is now available to them 
through existing utilities, but that, on 
the contrary, evidence indicated just the 
reverse of that situation. The commis- 
sion also said that the granting of the 
petition would have the effect of en- 
couraging the filing of similar petitions 
by other real estate interests throughout 
Manhattan island which would give rise 
to a multiplicity of public utilities op- 
erating within the city with a conse- 
quent loss of business and possible im- 
pairment of service on the part of the 
existing utilities. The commission con 
cluded: 


“The city of New York has granted 
franchises to the present Edison’ Compa- 
nies, or their predecessors, and the state 
has approved construction and has required 
these companies to build adequate and ex- 
tensive generating and distribution systems. 
The state has placed both service and rates 
under the regulation of a state body and 
required the consent of the state to the 
issuing of securities. If the plan now 
proposed were to be extended to other 
areas it would mean a large loss in invest- 
ment, a large decrease in sales, and would 
inevitably result in some increase in the 
unit cost of production and distribution of 
the Edison Companies to other consumers.” 


The opinion added that when a state 
undertakes regulation of public service 
corporations, it assumes an obligation to 
protect such corporations from unrea- 
sonable and wasteful competition as 
long as they are rendering adequate 
service at reasonable rates. Re Spingler 
Electric Corp. (Case No. 7377). 
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HE much debated “value of serv- 
Tie as a standard for fixing utility 
rates, particularly during a period of 
adverse economic conditions, continues 
to be the subject of careful considera- 
tion by the Wisconsin commission. In 
a recent complaint by twenty-five rural 
patrons against the $1.50 per month net 
charge of the St. Croix Telephone Com- 
pany, the commission refused to rule 
that the value of the service to such 
rural subscribers had been exceeded by 
the existing rate to the extent of 334 
per cent (which was the amount of 
rate reduction requested by the com- 
plainant), notwithstanding the fact that 
there had been some diminution of pat- 
ronage. After finding that the exist- 
ing rate yielded during 1932 a return 
of only 4.7 *per cent on a rather con- 
servative rate base, the commission al- 
lowed a reduction in the net rate of 
25 cents per month, which the company 
had volunteered. The opinion stated: 


“The value of telephone service is ad- 
mittedly difficult to measure, and, in the 
present state of our knowledge, is largely 
a matter of judgment. It is materially 
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Factors in Considering the Value of Service 


affected by the individual consumer's choice 
of alternative ways of spending his in- 
come. The loss of subscribers is but one 
indication that the value of service may 
have become less than the prices charged 
therefor; likewise, the number of calls 
made is only a partial measure. From gen- 
eral knowledge, it appears probably true 
that the value of the telephone for social 
and business conversation among rural sub- 
scribers only has fallen somewhat with 
the loss of stations. On the other hand, 
the possibilities of business communication 
with merchants or social communication 
with residents in the nearest urban center 
and of communication in case of emergen- 
cies such as sickness, and to some extent 
fire, have not been appreciably curtailed. 
After considering all the evidence before 
us, we cannot find that the value of service 
to the subscribers of this company has 
fallen yet to an extent equivalent to the 
33% per cent reduction of rates asked for 
by the complainants.” 


The commission did not change the 
existing gross rate of $1.75 because the 
management asked that the difference— 
a discount of 50 cents per month—be 
continued in order to aid prompt col- 
lection of telephone accounts. Early 
et al. v. St. Croix Telephone Co. (2- 
U-356). 


Necessity for Periodic Load Count for Power Rates 


AST January, the Wisconsin com- 

mission approved of certain reduc- 
tions in the residential rates of the Wis- 
consin Valley Power Company, and also 
one of two alternative commission rates 
computed upon a simple block basis. 
The other alternative, which was com- 
puted upon a connected load basis, was 
not changed by the commission’s order 
for several reasons: (1) because the 
connected load rate required “constant 
policing” (7. e., load counts) of the 
customers’ premises by the company 
causing added expense and inconven- 
ience to the customer; (2) because the 
connected load type of rate tends to 
discourage installation of additional 
equipment and lighting; (3) because 
the failure of periodical load counts re- 
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sults in discrimination between custom- 
ers; (4) because of the application for 
merger of the Wisconsin Public Service 
Corporation and the Wisconsin Valley 
Electric Company was before the com- 
mission at that time and the commission 
believed it wise to look forward to a 
uniformity, at least in the type of rates, 
for all properties under one manage- 
ment. In other words, the commission 
was attempting to discourage the con- 
nected load rate for this particular com- 
pany and to hasten the day when all 
customers would be served on the 
simple block type of rate. 

At that time, however, the company 
had not revised the connected load of 
its commercial customers since 1927. 
Subsequent to the commission’s order, 









